
I llllll lllll I WI llllilYl1llll llllllllllllYl llllillllllll 
BEFO CORPORATION,(. 0 0 0 0 0 9 3 5 6 4 

COMMISSIONERS 

KRISTIN K. MAYES, ChairInQn 
GARY PIERCE i 
SANDRA KENNEDY 
PAUL NEWMAN 
ROBERT STUMP 

IN THE MATTER OF THE JOINT APPLICATION ) 
OF DIABLO VILLAGE WATER COMPANY AND ) 
THIM UTILITY CO. FOR AN OPINION AND ) 
ORDER (i) AUTHORIZING SALE AND ) 
TRANSFER OF WATER SYSTEM ASSETS, AND ) 
(ii) CANCELING CERTIFICATES OF ) 
CONVENIENCE AND NECESSITY. ) 

MAR - 2  2009 

W-02309A-09-0095 
W-03293A-09-0095 

DOCKET NO. W-02309A-09- 

DOCKET NO. W-03293A-09- 

JOINT APPLICATION 

Pursuant to A.R.S. 0 40-285 and A.R.S. 40-282, Diablo Village Water Company 

(“Diablo Village”) and Thim Utility Co. (“Utility”) (hereinafter collectively referred to as 

“Applicants”), by and through their undersigned attorney, submit this Joint Application for an 

Opinion and Order of the Commission (i) authorizing the sale and transfer of the water system 

assets of the Applicants, and (ii) canceling the certificates of convenience and necessity of the 

Applicants, as more fully described below. In support of their Joint Application, Applicants 

submit the following information. 

I. 

BACKGROUND 

On February 13, 2009, Applicants and Robin M. Thim (“Thim”)’ entered into an Asset 

Purchase Agreement (“Agreement”) with the Metropolitan Domestic Water Improvement 

District (“Metro”), a municipal corporation organized and existing under the laws of the State of 

Arizona. The Agreement provides for (i) the sale and transfer of the Diablo Village and E&T 

water system assets of Applicants to Metro, subject to prior approval from the Commission, and 

(ii) the cancellation of Applicants’ certificates of convenience and necessity. 

Thim owns all of the issued and outstanding shares of stock of each of Applicants, and his participation in the 
negotiation and execution of the Agreement was determined to be appropriate. 
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* Utility also owns a portion of the water system assets which comprise the Three Points water system. Thim Water 
Corporation is the other owner of the Three Points water system. None of these water system assets are the subject 
of the Agreement or this Joint Application. 

Attached hereto as Appendix “A,” and incorporated herein by this reference are copies of audited Financial 
Statements of Metro for the twelve (12)-month periods ended June 30, 2007 and June 30, 2008, respectively. 
Attached hereto as Appendix “B,” and incorporated herein by this reference are copies of Profit and Loss Statements 
for Diablo Village and Utility, respectively, for the twelve (12) months ended January 3 1,2009. 
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Diablo Village currently provides water service to approximately 98 1 customers from its 

Diablo Village water system. Utility currently provides water service to approximately 336 

customers from its E&T water system.2 Significant growth is anticipated to occur in the future in 

Diablo Village’s currently certificated water service area, as well as in adjacent and surrounding 

areas. Future growth is also anticipated in and near Utility’s certificated E&T water service area, 

although not on the same order of magnitude as Diablo Village. At present, a staff of nine (9) 

fbll and part-time employees oversees the water utility operations of Applicants. 

Metro currently provides water service to approximately 1 8,160 customers in the Tucson 

metropolitan area. Metro currently employs 56 full-time employees in connection with its water 

system operations, and anticipates further professional and administrative staff additions as its 

role as a regional water provider continues to expand. 

Applicants’ certificated water service areas are located in geographic areas in which 

Metro desires to establish and expand its presence as a regional water provider. In that regard, 

Metro has access to a variety of means for financing water system infrastructure additions and 

improvements which are not available to Applicants, and thus would be in a position to better 

accommodate the growth anticipated to occur in Applicants’ certificated water service areas in 

the future without any adverse impact upon the level and quality of service Applicants currently 

provide to their respective  customer^.^ In addition, Metro’s existing rates for water service are 

lower than the respective rates of Applicants. 

Against the above-described background circumstances, and following extensive 

negotiations, the principals of Applicants and Metro executed the Agreement, a copy of which is 

attached hereto as Appendix “C” and incorporated herein by this reference. 



11. 

ANTICIPATED FUTURE OPERATIONS 

OF APPLICANTS’ WATER SYSTEMS 

In the event of Commission approval of the Agreement and extinguishment of 

Applicants’ certificates of convenience and necessity for the Diablo Village and E&T water 

systems, it is currently anticipated that Metro would commence its ownership and operation of 

Applicants’ aforesaid water systems in as seamless a manner as possible, with the objective of 

ensuring continuity and quality of water service to Applicants’ customers. In that regard, it is 

Applicants’ understanding that, prior to the actual transfer of water system assets and operating 

responsibilities as between Applicants and Metro, Metro will undertake an outreach program 

with Applicants’ customers for the purpose of introducing itself to such customers. Among other 

matters, the program materials would include information on Metro’s history as an established 

and reliable water service provider, its system of governance, and its intended rates and charges 

for Applicants’ water service areas. Finally, pursuant to the provisions of the Agreement, Metro 

would assume in writing full responsibility for any obligations of Applicants under any 

outstanding main extension or line extension agreements. 

111. 

PUBLIC INTEREST CONSIDERATIONS 

As noted above, Metro is a well-established water service provider in the Tucson 

metropolitan area, and it has an excellent reputation for providing adequate and reliable service 

to its customers at reasonable rates. Because of its size and municipal corporation nature, Metro 

also has recourse to various means for financing future expansions of Applicants’ water systems 

which means are not available to  applicant^;^ and, to the extent that any such future expansions 

might be financed with long-term debt, Applicants believe that Metro would be able to obtain 

such funds on more favorable terms than would be available to Applicants. Further, because of 

One such means of financing is the use of a Municipal Property Corporation, which can issue securities for the 
purpose of acquiring or constructing water system assets which would then be leased to Metro for the term of the 
securities in question. The lease rate would be designed to recover the associated debt service; and, upon repayment 
of the debt, title to the acquired or constructed facilities would be conveyed to Metro. Other financial means 
available to Metro include the issuance of bonds secured by property assessments andor revenue bonds. 

- 3 -  
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the size and diversity of its full-time workforce, Metro has available for its water system 

operations an array of skills and services, which would be available to Applicants only through 

the retention of outside consultants or service providers. Finally, Metro’s current rates and 

charges for water service are less than Applicants’. 

Thus, for all of the foregoing reasons, Applicants believe that the issuance of an Opinion 

and Order by the Commission (i) authorizing the sale and transfer of Applicants’ Diablo Village 

and E&T water system assets to Metro pursuant to the provisions of the Agreement, and (ii) 

extinguishing Applicants’ related certificates of convenience and necessity would be consistent 

with the public interest. 

IV. 

CONCLUSION 

WHEREFORE, Applicants hereby request that the Commission issue an Opinion and 

Order (i) authorizing the sale and transfer of Applicants’ Diablo Village and E&T water system 

assets to Metro pursuant to the provisions of the Agreement, and (ii) extinguishing Applicants’ 

related certificates of convenience and necessity. 

Dated this 25th of February 2009. 

Respectfully submitted, 

Lawrence V. Robertson, Jr. 
Attorney for Diablo Village Water Company 
and Thim Utility Co. 

Original and fifteen (1 5) copies of the 
foregoing Joint Application will be filed 
this 25* day of February 2009 with: 

Docket Control 
Arizona Corporation Commission 
c/o Docket Control 
400 W. Washington, Suite 2 18 
Tucson, Arizona 85701 
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A copy of the same served by e-mail or first 
class mail this same date to: 

Hon. Lyn Farmer 
Arizona Corporation Commission 
1200 W. Washington 
Phoenix, Arizona 85007-2927 

Hon. Jane Rodda 
Arizona Corporation Commission 
400 West Congress, Suite 2 18 
Tucson, Arizona 85701 

Janice Alward, Chief Counsel 
Kevin Torrey 
Legal Division 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, Arizona 85007 

Ernest Johnson, Director 
Utilities Division 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, Arjzona 85007 

C:UIocuments and Settings\hgela TrujiIloLanyiDiablo Village Water Company\DVWC Utility and Thim Joint Application cln 2 FINALdoc 
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Clifton B! Gunderson LLP 
Certified Public Accountants & Consultants 

Independent Auditor's Report 

Board of Directors 
Metropolitan Domestic Water Improvement District 
Tucson, Arizona 

We have audited the accompanying basic financial statements of the Metropolitan Domestic 
Water Improvement District (District) as of and for the years ended June 30, 2008 and 2007, as 
listed in the table of contents. These financial statements are the responsibility of the District's 
management. Our responsibility is to express an opinion on these financial statements based on 
our audits. 

We conducted our audits in accordance with auditing standards generally accepted in the 
United States of America. Those standards require that we plan and perform the audit to obtain 
reasonable assurance about whether the financial statements are free of material misstatement. 
An audit includes examining, on a test basis, evidence supporting the amounts and disclosures 
in the financial statements. An audit also includes assessing the accounting principles used and 
significant estimates made by management, as well as evaluating the overall financial statement 
presentation. We believe that our audits provide a reasonable basis for our opinion. 

In our opinion, the financial statements referred to above present fairly, in all material respects, 
the financial position of the Metropolitan Domestic Water Improvement District as of June 30, 
2008 and 2007, and the changes in its financial position and its cash flows for the years then 
ended in conformity with accounting principles generally accepted in the United States of 
America. 

The Management's Discussion and Analysis on pages 2 through 7 is not a required part of the 
basic financial statements, but is supplementary information required by the Governmental 
Accounting Standards Board. We have applied certain limited procedures, which consisted 
principally of inquiries of management regarding the methods of measurement and presentation 
of the supplementary information. However, we did not audit the information and express no 
opinion on it. 

Tucson, Arizona 
November I O ,  2008 

1 

Officcs in 17 states and Washington, DC 



METROPOLITAN DOMESTIC WATER IMPROVEMENT DISTRICT 
MANAGEMENT’S DISCUSSION AND ANALYSIS 

June 30,2008 and 2007 

Management of the Metropolitan Domestic Water Improvement District (MDW ID) offers readers 
of the financial statements this narrative overview and analysis of the financial activities of the 
District for the year ended June 30, 2008. Readers are encouraged to consider the information 
presented here in conjunction with the preceding Independent Auditor’s Report and the 
accompanying basic financial statements and notes to the financial statements. 

District Framework 

MDWID was formed in July 1992 when its residents successfully petitioned the Pima County 
Board of Supervisors to form a domestic water improvement district in order to have an 
independent and direct voice in water issues. The District now serves over 18,100 customers, 
comprised of over 50,000 people on the northwest and a small portion of northeast Tucson. An 
elected five member Board of Directors from residents within its boundaries governs the District. 

Overview of the Financial Statements 

This discussion and analysis is intended to serve as an introduction to MDWID’s basic financial 
statements, comprised of five components: 1) statements of net assets, 2) statements of 
revenues, expenses, and changes in net assets, 3) statements of cash flows, 4) summary of 
significant accounting policies, and 5) notes to the financial statements. 

The Statement of Net Assets presents information on all of the MDWID’s assets and 
liabilities, with the difference between the two reported as net assets. Over time, increases or 
decreases in net assets may serve as a useful indicator of whether the financial position of 
MDWID is improving or deteriorating. The statements of net assets are found on pages 8-9 of 
this report. 

The Statement of Revenues, Expenses, and Changes in Net Assets presents information 
showing how MDWID’s net assets changed during the year. All changes in net assets are 
reported as soon as the underlying event giving rise to the change occurs, regardless of the 
timing of related cash flows. Thus, revenues and expenses are reported in these statements for 
some items that only result in cash flows in future fiscal periods (e.g., earned but unused 
vacation leave). The statements of revenues, expenses, and changes in net assets are found 
on page 10 of this report. 

The Statement of Cash Flows measures the MDWID’s ability to fund operations and capital 
spending with funds generated from operations. This measure excludes noncash gains and 
losses. The statements of cash flows are shown on pages 11-12 of this report. 

The Notes to the Financial Statements provide additional information that is essential to 
understanding the data provided in the financial statements. The notes to the financial 
statements can be found on pages 13-26. 

Note 1 contains the Summary of Significant Accounting Policies. This summary describes 
accounting policies, which are the specific accounting principles and the methods of applying 
those principles, used by MDWID in preparing its financial statements. APB Opinion No. 22, 
Disclosures of Accounting Policies, requires disclosure of all accounting policies that materially 
affect the determination of financial position, results of operations, and cash flows. The 
summary of significant accounting policies can be found on pages 13-1 6 of this report. 

2 



METROPOLITAN DOMESTIC WATER IMPROVEMENT DISTRICT 
MANAGEMENT’S DISCUSSION AND ANALYSIS (CONTINUED) 

June 30,2008 and 2007 

The District as a Whole 

In the 2008 fiscal year the District grew to 18,100 customers. Residential customers make up 
93% of the customer count and generate 65% of the water sales, while the next largest group, 
commerciaVmulti-family users, account for only 5% of the customers but 24% of the revenue. 

MDWID’s ongoing Capital Improvement Program (CIP) has provided additional water storage, 
improved water distribution systems and replaced outdated and undersized water mains. The 
District was granted a $15.375 million loan with the Water Infrastructure Finance Authority of 
Arizona (WIFA) in October 2005 for the design and construction of six major capital projects. 
Through June 30, 2008, five of the proposed projects have been completed, including the 5 million 
gallon underground James M Tripp Reservoir that was dedicated on March 26, 2008. On 
November 9, 2007, WIFA approved the second phase of District’s $28 million CllP with a loan in 
the amount of $12.625 million. There are two transmission mains, five mainline projects and the 
drilling of a new well scheduled to be constructed from this funding. 

Summary of Net Assets 

MDWID’s combined net assets went up 8.0% over the prior year as compared to a 10.8% 
increase between 2005-06 and 2006-07. The 2007-08 net assets of $29.1 million reflects a $2.2 
million increase from the previous year. The addition to the net assets was comprised of $1.6 
million in net income and $6 million in capital assets contributed to the District. 

The net income figure decreased by $4 million from 2006-07 as the operating and non- 
operating expenditures increased greater than the operating revenues, despite a 6.3% increase 
in water rates as of November 1, 2007. The contributed assets are from developers constructing 
water systems and service lines for their building projects and then contributing these assets 
back to the District. The value of such contributed assets in 2007-08 was $613,942. 

The table below is a summary of the Net Assets for fiscal years 2008, 2007, and 2006: 

June 30,2008 June 30,2007 June 30,2006 

Current assets $ 6,455,234 $ 6,180,044 $ 6,550,411 
Restricted cash and investments 4,222,707 4,034,579 3,903,914 
Capital assets, net of accumulated depreciation 6581 8,288 61,606,329 52,481,484 
Deferred bond issue costs 
Regulatory asset 

Total assets 

Current liabilities 
Long-term debt outstanding 

Total liabilities 

Invested in capital assets, net of related debt 
Restricted for: 

Debt service 
Capital projects 

Unrestricted 

Total net assets 

1,052,365 
8,832,802 - 

$ 6,173,468 
51,084,528 

lGiLmsz 
$ 16,704,052 

3,010,854 
1,211,853 
8,196.641 

&=iuaaa 

3 

992,691 
6,249,652 

iizau2a 
$ 5,595,270 

46.514.808 

l22uuLU 
$12,801,070 

2,925,179 
1 ,109,400 

10.1 17,568 

$26.953.217 

1,072,611 
6,640,252 

3izsEau 
$ 4,744,925 

41,585.900 

$46.330.825 

$ 9,427,157 

2,816,730 
1,087,184 

10,986,776 

s2iLUtM 



METROPOLITAN DOMESTIC WATER IMPROVEMENT DISTRICT 
MANAGEMENT'S DISCUSSION AND ANALYSIS (CONTINUED) 

June 30,2008 and 2007 

Summary of Revenues, Expenses and Changes in Net Assets 

Operating Revenues 

Total operating revenues for 2007-08 amounted to $13.5 million, which is $.7 million greater than 
last fiscal year. Metered water sales of $12.4 million accounted for the majority of the operating 
revenues. As previously noted, the water sales were impacted by a 6.3% increase in water 
rates that was implemented as of November 1, 2007. This increase was aimed at providing 
4.0% for debt service requirements and 2.3% to help with the increasing operating 
expenditures. 

Despite the number of meter applications dropping from 201 in 2006-07 to 152 in 2007-08 the 
Development revenues remained constant with the 2007-08 figure of $666,877 being only 
$14,152 under the previous year. 

All other revenue sources for the District amounted to $4 million for the 2007-08 fiscal year. 
These income sources included service charges and penalties, fees from Pima County 
Wastewater Management for billing sewer charges, engineering plan fees and other 
miscellaneous revenues. 

Operating Expenses 

Operating expenses were $9.3 million in 2007-08, which is $.8 million more than the 2006-07 
figure and $1.0 million greater than the $8.3 million expended in 2005-06. At $3.3 million, 
Salaries and employee benefits is the District's largest expenditure, making up 35.8% of the 
total operating expenses. At the end of 2007-08 MDWID had 52 full time positions, one part- 
time position and two interns. 

Depreciation expense grew to $2.2 million as compared to the $1.7 million in 2006-07 due to 
several of the large CIP construction projects being placed in service over the last two years. 
Purchased Central Arizona Project (CAP) water continues to be a major expenditure for 
MDWID with the 2007-08 cost being $1.2 million, up $3 million over last year. All of the other 
expense categories totaled $1.8 million, which is a slight drop over the previous two years. 

Non-Operating Revenues/Expenses 

The total net non-operating revenues/expenses for 2007-08 were ($2.6) million, $.3 million 
greater than for both 2006-07 and 2005-06. Investment income increased from $225,311 in 
2005-06 and $377,096 for 2006-07 up to the current fiscal year figure of $429,410. There also 
was $4,387 of recovered funds from a bankruptcy that occurred with an investment the District 
had as part of the Local Government Investment Pool through the Arizona State Treasurer. 

For the non-operating expenses, bond interest makes up the bulk of this category. In 2007-08 
the interest expense on debt was $2.2 million for the year as dictated by the bond and loan 
amortization schedules. Other expenses include the amortization of the MDWID's regulatory 
asset that was $466,850 this year up from $390,600 in the prior years. This increase was due 
to the amortization of 4,602 acre feet of additional Central Arizona Project water the District 
was granted that will cost $3,050,000 plus interest over a five year period. There was also a 
$109,964 loss on the disposal of property, plant and equipment from the sale of District 
vehicles and the abandonment of water mains/service lines due to replacement as part of the 
CIP. 
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METROPOLITAN DOMESTIC WATER IMPROVEMENT DISTRICT 
MANAGEMENT’S DISCUSSION AND ANALYSIS (CONTINUED) 

June 30,2008 and 2007 

Summary of Revenues, Expenses and Changes in Net Assets (continued) 

Although operating revenues rose by $6 million over the prior year, increases in operating 
revenues of $7 million and $.3 million in non-operating expenses left the District with Income 
before capital contributions at $1,556,241. This figure is $444,738 below last year’s income 
level of $2,000,979 and over $1 million less than the $2,593,299 earned in 2005-06. 

The $.6 million in capital assets that were contributed to MDWID during 2007-08 along with the 
$1.6 million in income accounted for the one year increase of $2.2 million in net assets. This is 
$.4 million below the change in net assets for 2006-07 of $2.6 million. 

The following table shows a comparison of the revenues and expenses and change in net 
assets for fiscal years ended June 30,2008, June 30,2007 and June 30,2006: 

June 30,2008 June 30,2007 June 30,2006 

Metered sales 
Development revenue 
Other water revenue 

$ 12,383,950 $11,772,204 $11,911,546 
666,877 68 1,029 921,947 
404.340 381 -225 334.41 8 

Total operating revenue 13,455,167 12,834.458 13,167,911 

Purchased power 
Purchased CAP water 
Salaries and employee benefits 
Other operating expenses 
Depreciation expense 

81 3,470 757,984 950,022 
873,519 1,192,011 918,189 

3,321,083 3,277,772 3,052,365 
1,753,617 1,881,125 1,858,429 
2.1 93,166 1,684.533 1,524,643 

Total operating expenses 9,273,347 8,519,603 8,258.978 

Operating income 4,181.820 4,314.855 4,908,933 

Investment income 429,410 377,096 225,311 
Gain on LGlP Investment 4,387 55,218 105,906 
Loss in disposal of property, plant and equipment (1 09,964) (62,719) (1 4,948) 
Amortization of regulatory asset (466,850) (390,600) (390,600) 
Amortization deferred bond issue costs (86,758) (49,460) (23,147) 
Interest expense (2,395.804) (2,243.41 1) (2,218,156) 

Total non-operating revenues (expenses) (2.625.579) (2.31 3,876) (2.31 5,634) 

Income before capital contributions 1,556,241 2,000,979 2,593,299 

Capital contributions 61 3.942 634,391 2,876,510 

Increase in net assets 2,170,183 2,635,370 5,469,809 

Net assets, beginning of year 26,953,217 24,317.847 18,848,038 

Net assets, end of year l G 3 u u u - m  
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METROPOLITAN DOMESTIC WATER IMPROVEMENT DISTRICT 
MANAGEMENT’S DISCUSSION AND ANALYSIS (CONTINUED) 

June 30,2008 and 2007 

Capital Assets 

As of June 30, 2008, the District had $86.4 million in total assets. This included $65.8 million of 
capital assets, net of depreciation. Due to the construction in progress and completed projects 
from the Capital Improvement Program, the total assets are $7.3 million higher than the 2006- 
07 figure of $79.1 million. 

Major additions for completed projects in 2007-08 consisted of the James M Tripp Reservoir 
that was formally dedicated to the community on March 26, 2008, the Northeast Booster 
Station and three transmission mains (First Avenue, Paseo Del Norte and Sabino Vista area). 

Also included in the total assets is $8.8 million for the regulatory assets of the District. The 
original portion of this asset was created as a result of the $12.9 million settlement along with 
the related note payable due to the City of Tucson. As part of the 2002 Series bond issue, the 
note payable to the City of Tucson was paid in full and the regulatory asset was reduced by 
$920,103, as discounted by the City of Tucson. This portion of the regulatory asset is being 
amortized at a rate of $390,600 per year. In the 2007-08 fiscal year, the District entered into an 
agreement with Central Arizona Project for the rights of 4,602 acre feet of additional CAP water 
at a cost of $3.05 million plus interest. This principal amount was recorded as a regulatory 
asset and is being amortized over the remaining life of the other regulatory assets. 

Debt Administration for Capital Improvement Program 

On March 11, 1997, MDWID residents overwhelmingly voted to approve authorization of a $23 
million bond program for the District’s five-year CIP. In 1999, the District issued $13 million in 
Water Revenue Bonds with the remaining $10 million of the authorized bonds being issued as 
part of the Series 2002 Bonds. All of the projects scheduled for the two bonds have been 
completed and at the end of 2007-08 there was $169,000 of funds remaining from the $23 
million authorized to take care of a pending issue with one of the projects within the CIP. 

Another $28 million in debt was authorized by District voters on March 8, 2005 for the ongoing 
CIP. From this authorization the District was granted a $15.375 million loan with WlFA in October 
2005 for the design and construction of six major capital projects. Through June 30, 2008 all but 
one of the projects has been completed. On November 9, 2007, WlFA approved the second 
phase of the CllP with a loan in the amount of $12.625 million. There are two transmission mains, 
five mainline projects and the drilling of a new well that will be constructed under this 2007 loan. 

Long-Term Debt Obligations 

At year-end, the District had $51.1 million in long-term bonds and notes outstanding versus 
$46.5 million last year. This increase is attributed to the funds that were drawn on the WlFA 
loans, less the current portion of debt service payments on the principal balance for the bonds 
and loans. Besides the senior debt the District has incurred for the CIP, on January 14, 2002 the 
Board of Directors approved the Subordinate Obligation Revenue Refunding Bonds, Series 
2002 totaling $14.85 million, which funded the prepayment of the District’s obligations under a 
settlement with the City of Tucson plus the District’s obligation under a 1998 Lease-Purchase 
Agreement with Metropolitan Domestic Water Improvement District Municipal Property 
Corporation, to construct administrative buildings, and reimburse the cost of the Herb Johnson 
Reservoir. By refinancing this debt, the District saved approximately $1 .I million over the life of 
the bonds. 
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METROPOLITAN DOMESTIC WATER IMPROVEMENT DISTRICT 
MANAGEMENT’S DISCUSSION AND ANALYSIS (CONTINUED) 

June 30,2008 and 2007 

Factors for the 2008-09 Budget 

The following factors were considered in preparing the Metropolitan Domestic Water 
Improvement District budget for the 2008-09 fiscal year: 

The Beginning Operating Fund Balance for 2008-09 was budgeted at $3.06 million, which is 
$376,000 higher than the 2007-08 projection. 

Total Operating Revenues are projected to be $14.99 million, up $1.28 million over the 
budget for 2007-08 of $13.71 million. 

A 4% increase in the base rate and four commodity tiers is scheduled for November 1, 2008 
to help cover the debt service requirements. Factoring in the 4% increase in rates, metered 
water sales were budgeted at a record high $13.06 million, $676,000 greater than the 2007- 
08 actual water sales revenue. 

Total Operating Expenditures are budgeted $735,000 higher than the prior fiscal year. 

Salaries and Benefits for staff show an increase of $407,000. Salaries have been projected 
to go up based on anticipated merits and a cost of living adjustment, plus the 
implementation of a longevity pay program and an incentive pay program. There is also a 
new Electrician position budgeted for 2007-08. Health Insurance costs for employees are 
showing an increase of $46,594 over last year. 

CAP Water Purchase was budgeted at $1.55 million, which is an increase of $1 10,000 over 
the prior year budget. The District is still budgeting $400,000 a year to fund the purchase of 
4,602 additional acre feet to be reallocated by the Central Arizona Project. 

Total Operating Expenditures were offset by a projected reimbursement for salaries in the 
amount of $481,000. This is for in-house services by staff on CIP projects that will be 
reimbursed with funds from the WlFA loan. 

Debt service totals are expected to be $6.1 million, based on the amortization schedules for 
the 1999 and 2002 bonds plus the 2005 and 2007 WlFA loans. 

Capital projects funded with operating monies have been budgeted at $2.25 million. There 
is another $1.2 million of needed projects identified but which are unfunded at this time. 

As standard practice, funds have been budgeted under a Contingency Fund for 
emergencies. In 2007-08 this contingency amount is $500,000, which is the same as the 
2007-08 budget. 

Contacting the District Office 

This management report is designed to provide our customers, consultants and financial 
advisors with a general overview of the District’s finances and to show the District’s 
accountability for the revenue it receives. If you have any questions about this report or need 
additional information, contact the Chief Financial Officer at Metro Water District, 6265 N. La 
Canada Dr., Tucson, Arizona 85704 or call (520) 575-8100. 
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METROPOLITAN DOMESTIC WATER IMPROVEMENT DISTRICT 
STATEMENTS OF NET ASSETS 

June 30,2008 and 2007 

ASSETS 

CURRENT ASSETS 
Cash and cash equivalents 
Trade accounts receivable, net of allowance 
Unbilled water revenue 
Inventory, at cost 
Prepaid expenses 
Other receivables 
Other assets 

- 2008 

$ 4,040,253 
1,285,889 
546,992 
337,805 
195,596 
27,054 
21,645 

Total current assets 6,455,234 

NONCURRENT ASSETS 

Restricted cash and cash equivalents 2,069,695 
Restricted investments 2,153,012 
Capital assets, net of accumulated depreciation 63,740,808 
Capital assets not being depreciated 2,077,480 
Other noncurrent assets: 

Deferred bond issue costs, net 1,052,365 
Regulatory assets 8,832,802 

Total noncurrent assets 79,926,162 

Total assets 86,381,396 

LIABILITIES AND NET ASSETS 

CURRENT LIABILITIES 
Accounts payable 493,112 
Accrued liabilities 883,177 
Deposits payable 342,550 
Other liabilities 242,270 
Notes payable, current portion 1,143,931 
Payable from restricted assets: 

633,428 
2,435,000 

Total current liabilities 6,173,468 

Accrued interest on bonds payable 
Current maturities of bonds payable 

LONG-TERM LIABILITIES 
Bonds payable, net of discount and valuation, less 

Notes payable, less current portion 
current portion 35,110,614 

15,973,914 

Total long-term liabilities 51,084,528 

Total liabilities 57,257,996 

- 2007 

$ 3,862,849 
1,435,747 
485,301 
244,190 
93,009 
25,014 
33,934 

6,180,044 

1,937,963 
2,096,616 
50,413,093 
1 1,193,236 

992,691 
6,249,652 

72,883,251 

79,063,295 

41 3,023 
1,057,381 
357,630 
249,947 
738,973 

443,316 
2,335,000 

5,595,270 

37,483,135 
9,031,673 

4631 4,808 

52,110,078 
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METROPOLITAN DOMESTIC WATER IMPROVEMENT DISTRICT 
STATEMENTS OF NET ASSETS (CONTINUED) 

June 30,2008 and 2007 

- 2008 - 2007 
NET ASSETS 

Invested in capital assets net of related debt 
Restricted for: 

Debt service 
Capital projects 

Unrestricted 

$ 16,704,052 $ 12,801,070 

3,010,854 2,925,179 
1,211,853 1,109,400 
8,196,641 10,117,568 

TOTAL NET ASSETS $ 29,123,400 $ 26,953,217 

The accompanying notes are an integral part of the financial statements. 
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METROPOLITAN DOMESTIC WATER IMPROVEMENT DISTRICT 
STATEMENTS OF REVENUES, EXPENSES, AND CHANGES IN NET ASSETS 

Years Ended June 30,2008 and 2007 

OPERATING REVENUES 
Metered water sales 
Service charges and penalties 
Development revenues 
Other water revenue 

Total revenues 

- 2008 - 2007 

$ 12,383,950 $ 11,772,204 
195,368 190,940 
666,877 681,029 
208,972 190,285 

13,455,167 12,834,458 

OPERATING EXPENSES 
Salaries and employee benefits 
Materials and supplies 
Purchased power 
Purchased CAP water 
Contract service 
Insurance and taxes 
Other operating expenses 
Depreciation 

Total operating expenses 

Operating income 

NON-OPERATING REVENUES (EXPENSES) 
Investment income 
LG I P investment income 
Loss on disposal of property and equipment 
Amortization of regulatory asset 
Amortization of deferred bond issue costs 
Interest expense 

Net non-operating expenses 

Income before capital contributions 

CAPITAL CONTRIBUTIONS 

INCREASE IN NET ASSETS 

NET ASSETS, BEGINNING OF YEAR 

NET ASSETS, END OF YEAR 

3,321,083 
41 0,704 
81 3,470 

1 ,I 92,011 
600,906 
74,672 

667,335 
2,193,166 

9,273,347 

4,181,820 

3,277,772 
447,174 
757,984 
918,189 
71 9,828 
153,937 
560,186 

1,684,533 

8,519,603 

4,314,855 

429,410 377,096 
4,387 55,218 

(62,719) (1 09,964) 
(466,850) (390,600) 
(86,758) (79,920) 

(2,395,804) (2,212,951) 

(2,625,579) (2,313,8761 

1,556,241 2,000,979 

61 3,942 634,391 

2,170,183 2,635,370 

26,953,217 24,317,847 

$ 29,123,400 - $ 26,953,217 

The accompanying notes are an integral part of the financial statements. 
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METROPOLITAN DOMESTIC WATER IMPROVEMENT DISTRICT 
STATEMENTS OF CASH FLOWS 

Years Ended June 30,2008 and 2007 

- 2008 - 2007 
CASH FLOWS FROM OPERATING ACTIVITIES 

Cash received from customers 
Cash payments to suppliers of goods and services 
Cash payments to employees for services 

$ 13,526,214 $ 12,715,813 
(4,838,788) (4,124,836) 
(2,527,098) (2,494,182) 

Net cash provided by operating activities 6,160,328 6,096,795 

CASH FLOWS FROM CAPITAL AND RELATED 
FINANCING ACTIVITIES 
Acquisition of property, plant and equipment 
Proceeds from notes payable 
Repayment of bond 
Interest paid on bonds and notes 
Repayment of notes payable 

(5,901,147) (10,237,708) 
5,783,623 8,714,447 
(2,335,000) (2,240,000) 
(2,289,645) (2,190,168) 
(1,486,424) (922,205) 

Net cash used in capital and related 
financing activities (6,228,593) (6,875,634) 

CASH FLOWS FROM INVESTING ACTIVITIES 
Investment income 
LGlP investment income 
Purchases of investments 

Net cash provided by investing activities 

NET DECREASE IN CASH AND 
CASH EQUIVALENTS 

CASH AND CASH EQUIVALENTS, BEGINNING 
OF YEAR 

CASH AND CASH EQUIVALENTS, 
END OF YEAR 

429,410 377,096 
4,387 5521 8 

(56,396) (1 8,264) 

377,401 414,050 

309,136 (364,789) 

5,800,812 6,165,601 

$ 6,109,948 $ 5,800,812 
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METROPOLITAN DOM ESTlC WATER IMPROVEMENT DISTRICT 
STATEMENTS OF CASH FLOWS (CONTINUED) 

Years Ended June 30,2008 and 2007 

- 2008 - 2007 
CONSISTS OF: 

Cash and cash equivalents 
Restricted cash and cash equivalents 

NONCASH INVESTING, CAPITAL, AND 
FINANCING ACTIVITIES 
Net appreciation in fair market value of investments 

Amortization of premiums and discounts 

Amortization of regulatory asset 

Amortization of losses on advance refunding 

Acquisition of regulatory asset from issuance of long-term note 

Acquisition of capital assets from capital contributions 

RECONCILIATION OF OPERATING INCOME TO 
NET CASH PROVIDED BY OPERATING ACTIVITIES 
Operating Income 
Adjustments to reconcile operating income to net cash 
provided by operating activities: 

Depreciation 
Effects of changes in operating assets and liabilities: 

Trade accounts receivable 
Unbilled water revenue 
Inventory 
Prepaid expenses 
Other receivables 
Other assets 
Accounts payable 
Accrued liabilities 
Deposits payable 
Other liabilities 

NET CASH PROVIDED BY OPERATING ACTIVITIES 

$ 4,040,253 $ 3,862,849 
2,069,695 1,937,963 

6,109,948 $ 5,800,812 

$ 47,428 $ 46,401 

$ 14,976 $ 34,751 

$ 466,850 $ 390,600 

$ (77,43 $ ( 82,532) 

$ 3,050,000 $ 

$ 613,942 $ 634,391 

$ 4,181,820 $ 4,314,855 

2,193,166 1,684,533 

149,858 
(61,691) 
(93,615) 
(1 02,587) 
(2,040) 
12,289 
80,089 

(1 74,204) 
(1 5,080) 
(7,677) 

(1 58,194) 
(12,072) 
28,990 
43,411 

1,036 
(615,016) 
668,251 
61,615 
89,380 

(9,994) 

$ 6,160,328 $ 6,096,795 

The accompanying notes are an integral part of the financial statements. 
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METROPOLITAN DOMESTIC WATER IMPROVEMENT DISTRICT 
NOTES TO FINANCIAL STATEMENTS 

June 30,2008 and 2007 

NOTE 1 - SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES 

The Metropolitan Domestic Water Improvement District (“MDWID” or the “District”) of Pima 
County, Arizona was formed on July 7, 1992 by the Pima County Board of Supervisors 
(PCBOS) pursuant to the provisions of Title 48, Chapter 6, Articles 1 through 4, Arizona Revised 
Statutes, as amended. MDWID was formed for the purpose of purchasing from the City of 
Tucson, Arizona a water system and operating such a system. 

The District‘s basic financial statements conform to the provisions of Governmental Accounting 
Standards Board (GASB) Statement No. 34, Basic Financial Statements - and Management’s 
Discussion and Analysis - for State and Local Governments, and related pronouncements. 
Statement No. 34 establishes standards for external financial reporting for all state and local 
governmental entities, which includes a statement of net assets, a statement of revenues, 
expenses, and changes in net assets, and a statement of cash flows. It requires the 
classification of net assets into three components - invested in capital assets, net of related 
debt; restricted; and unrestricted. These classifications are defined as follows: 

lnvested in capital assets, net of related debt - This component of net assets consists of 
capital assets, net of accumulated depreciation, costs to be recovered from future revenues, 
and unamortized debt expense reduced by the outstanding balances of any bonds, 
mortgages, notes, or other borrowings that are attributable to the acquisition, construction, 
or improvement of those assets. If there are significant unspent related debt proceeds at 
year-end, the portion of the debt attributable to the unspent proceeds is not included in the 
calculation of invested in capital assets, net of related debt. Rather, that portion of the debt 
is included in the same net assets component as the unspent proceeds. 

Restricted - This component of net assets consists of constraints placed on net assets use 
through external constraints imposed by creditors (such as through debt covenants), 
contributors, or laws or regulations of other governments or constraints imposed by law 
through constitutional provisions or enabling legislation. 

Unrestricted net assets - This component of net assets consists of net assets that do not 
meet the definition of “restricted” or “invested in capital assets, net of related debt.” 

The financial statements of the District are prepared under the accrual basis of accounting 
using the flow of economic resources measurement focus. Revenues are recognized when 
earned and expenses are recognized when incurred. The District has elected to apply all 
applicable GASB pronouncements as well as Financial Accounting Standards Board (FASB) 
pronouncements and Accounting Principles Board (APB) opinions issued on or before 
November 30, 1989, unless those pronouncements conflict with GASB pronouncements. 

The following is a summary of the more significant policies: 

Use of Estimates in Preparing Financial Statements 
The preparation of financial statements in conformity with accounting principles generally 
accepted in the United States of America requires management to make a number of estimates 
and assumptions that affect the reported amounts of assets and liabilities and disclosure of 
contingent assets and liabilities at the date of the financial statements and the reported amounts 
of revenues and expenses during the reporting period. Actual results could differ from those 
estimates. 
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METROPOLITAN DOMESTIC WATER IMPROVEMENT DISTRICT 
NOTES TO FINANCIAL STATEMENTS 

June 30,2008 and 2007 

NOTE 1 - SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES (CONTINUED) 

Reporting Entity 
The financial statements of Metropolitan Domestic Water Improvement District (“MDW ID” or “the 
District”) include all the operations of MDWID that are within the powers of the District’s Board of 
Directors. 

Proprietary Fund Accounting 
The accounts of MDWID are organized as an Enterprise Fund (a proprietary type fund). 
Enterprise Funds are used to account for business-type activities that are financed and 
operated in a manner similar to private business enterprises where the costs (expenses, 
including depreciation) of providing water services to the general public on a continuing basis 
are financed through user charges. 

Measurement Focus and Basis of Accounting 
The accounting and financial reporting treatment applied to a fund is determined by its 
measurement focus. Proprietary funds are accounted for on a flow of economic resources 
measurement focus. With this measurement focus, all assets and liabilities associated with the 
operation of these funds are included on the statements of net assets. Net assets are 
segregated into components. Proprietary fund-type operating statements present increases 
(e.g., revenues) and decreases (e.g., expenses) in total net assets. Proprietary fund operating 
revenues, such as charges for services, result from exchange transactions associated with the 
principal activity of the fund. Exchange transactions are those in which each party receives and 
gives up essentially equal values. Nonoperating revenues, such as subsidies and investment 
earnings, result from nonexchange transactions or ancillary activities. 

Basis of accounting refers to when revenues and expenses are recognized in the accounts and 
reported in the financial statements. Basis of accounting relates to the timing of the 
measurements made, regardless of the measurement focus applied. The accrual basis of 
accounting is utilized by proprietary fund types. Under this method, revenues are recorded when 
earned and expenses are recorded at the time liabilities are incurred. 

In accordance with Government Accounting Standards Board (GASB) Statement 20, 
Accounting and Financial Reporting for Proprietary Funds and Other Governmental Entities that 
Use Proprietary Fund Accounting, only those applicable Financial Accounting Standards Board 
(FASB) Statements and Interpretations, APB Opinions, and ARBS issued on or before 
November 30, 1989 are applied unless those pronouncements conflict with or contradict GASB 
pronouncements. 

Deposits and Investments 
MDWID’s cash and cash equivalents are considered to be cash on hand, demand deposits, and 
short-term investments with original maturities of three months or less from the date of 
acquisition. 

State statutes authorize MDWID to invest in obligations of the U.S. Treasury, commercial paper, 
corporate bonds, repurchase agreements, and the State Treasurer’s Investment Pool. 

Investments are reported at fair value, as required by GASB Statement No. 31. The State 
Treasurer’s Investment Pool operates in accordance with appropriate state laws and 
regulations. The reported value of the pool is the same as the fair value of the pool shares. 
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METROPOLITAN DOMESTIC WATER IMPROVEMENT DISTRICT 
NOTES TO FINANCIAL STATEMENTS 

June 30,2008 and 2007 

NOTE 1 - SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES (CONTINUED) 

Accounts Receivable 
Accounts receivable are for charges for services. An allowance for doubtful accounts is not 
provided because the uncollectible amounts were determined to be immaterial. 

Inventory 
Inventories, which consist primarily of water meter and water pump parts, pipes, and other 
repair parts, are stated at the lower of cost or market with cost being estimated on a first-in first- 
out (FIFO) method. 

Capital Assets 
Additions to property, plant, and equipment are recorded at cost or, if contributed, at their 
estimated fair value at time of contribution. Repairs and maintenance are recorded as 
expenses; renewals and betterments are capitalized. The sale or disposal of property, plant and 
equipment is recorded by removing cost and accumulated depreciation from the accounts and 
charging the resulting gain or loss to income. 

Depreciation has been calculated on each class of depreciable property using the straight-line 
method. Estimated useful lives are as follows: 

0 Reservoirs, transmission and distribution mains, hydrants, and valves 50-55 years 
0 Structures, buildings, and improvements 40 years 
0 Wells, pumping equipment, water treatment equipment, and meters 25-30 years 
0 Other plant equipment 15-25 years 
0 Office furniture, equipment, and vehicles 5-1 5 years 

Deferred Bond Issue Costs 
The deferred bond issue costs and certain other assets are amortized using the straight-line 
method over 20 years. 

Compensated Absences 
The District’s personnel policy provides full-time employees with annual leave and sick leave in 
varying amounts, and at termination, an employee is paid for accumulated (vested) annual 
leave and long-term employees are also paid for sick leave as noted below. Accordingly, 
compensation for annual leave is charged to expense as earned by the employee, and 
accumulated unpaid annual leave and qualifying sick leave, which is payable upon an 
employee’s termination, is recorded as a current liability. 

Accrued sick leave is paid out to certain employees upon termination based on completion of at 
least 10 years of service. Terminating employees receive 50% of their accrued sick leave 
balance after 10 years of service, 75% after 15 years of service, and 100% after 20 years of 
service. 

Unamortized Debt Discount or Premium and Expense 
Debt discount or premium and expense are amortized using the interest method over the 
periods of the applicable issues. 

Unamortized Gains and Losses on Advance Refunding of Long-Term Debt 
Recognition of gains and losses realized on advance refunding of long-term debt is deferred 
and amortized over the life of the related refunding issues using the interest method. 
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METROPOLITAN DOMESTIC WATER IMPROVEMENT DISTRICT 
NOTES TO FINANCIAL STATEMENTS 

June 30,2008 and 2007 

NOTE 1 - SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES (CONTINUED) 

Income Taxes 
The District is a governmental agency organized under the laws of the State of Arizona and is 
not subject to federal or state income taxes. 

Operating and Nonoperating Revenues and Expense 
Operating revenues include the sales of water and other operating revenues such as service 
charges and development revenues. Operating expense includes power and water purchases 
and other costs to operate and maintain the District’s water system, including salaries, materials 
and supplies, contract services, insurance and taxes, depreciation, and other operating 
expenses. Nonoperating revenues include interest income and increases in fair value of 
investments. Nonoperating expenses include interest, amortization of regulatory assets, losses 
on asset disposition, and amortization of bond-related expenses. 

Reclassifications 
Certain reclassifications have been made to the 2007 financial statement amounts to 
correspond to the current year’s presentation. Net assets and changes in net assets are 
unchanged due to these reclassifications. 

NOTE 2 - CASH AND CASH EQUIVALENTS 

As of June 30, 2008 and 2007, MDWID had the following investments: 

2008 - - 2007 

U.S. Government Agency Securities 

Interest rate risk. In accordance with Arizona statutes and its investment policy, MDWID 
manages its exposure to declines in fair values by limiting the maturity of investments to a 
maximum of five years. Operating funds are limited to three years. 

Credit risk. State law limits investments in commercial paper and corporate bonds to the two 
top ratings issued by nationally recognized statistical rating organizations (NRSRO). MDWID’s 
investment policy incorporates these limits by reference to state law. 

Custodial credit risk - deposits. In the case of deposits, this is the risk that in the event of 
bank failure, MDWID’s deposits may not be returned to it. MDWID does not have a deposit 
policy for custodial credit risk. As of June 30, 2008, $2,170,696 of MDWID’s bank balances of 
$5,735,81 2 was exposed to custodial credit risk because it was uninsured and uncollateralized. 
As of June 30, 2007, $2,029,772 of MDWID’s bank balances of $5,800,812 was exposed to 
custodial credit risk because it was uninsured and uncollateralized. 

Custodial credit risk - investments. For an investment, this is the risk that, in the event of 
failure of the counterparty, MDWID will not be able to recover the value of its investments or 
collateral securities that are in the possession of an outside party. MDWID’s policy is to secure 
its investments through third party custody and safekeeping procedures with an institution 
designated as the primary agent. The primary agent issues a safekeeping receipt listing the 
specific instrument, the interest rate, the maturity, the CUSlP number, and other pertinent 
information. 
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METROPOLITAN DOMESTIC WATER IMPROVEMENT DISTRICT 
NOTES TO FINANCIAL STATEMENTS 

June 30,2008 and 2007 

NOTE 2 - CASH AND CASH EQUIVALENTS (CONTINUED) 

The above fair market values of deposits and investments are summarized on the accompanying 
statements of net assets as follows: 

Total deposits 
Total investments 

- 2008 - 2007 

$ 6,109,948 $ 5,800,812 
2.1 53.012 2.096.616 

Total deposits and investments u i a 2 Z s Q m  
Summary of cash and cash equivalents and non-cash equivalents is as follows: 

Per statements of net assets: - 2008 - 2007 

Cash and cash equivalents 
Restricted cash 
Total investments 

$ 4,040,253 $ 3,862,849 
2,069,695 1,937,963 
2,153.0 1 2 2,096,616 

Total deposits and investments ldLmBx2- 
MDWID revenues are deposited with the Pima County Treasurer and transfers are made to an 
operating bank account for necessary cash disbursements. 

Restricted cash for the bond funds is deposited with the bond trustee. In accordance with the 
bond ordinance and trustee agreement, the restricted cash is invested in bonds or other 
indebtedness, guaranteed by the U.S. Government. The monies are invested in permitted 
investments maturing on or prior to the dates when the funds invested will be needed to pay 
principal and interest on the bonds. 

NOTE 3 - COMPONENTS OF RESTRICTED CASH AND INVESTMENTS 

The 1999 and 2002 ordinances authorizing the water revenue and refunding bonds requires 
that the Chief Financial Officer shall create the following special funds and accounts to be 
held in trust and expended as follows: 

Revenue Fund - So long as any bonds are outstanding and unpaid either as to principal, 
accreted value or as to interest, the entire revenues shall be deposited as collected with a 
depository, and shall be held in the custody of the Chief Financial Officer of the District in the 
Revenue Fund. Under the Senior Bond Resolution and the Subordinate Bond Resolution, the 
Revenue Fund shall be disbursed as hereinafter authorized in the following order: 

a Operation and Maintenance Fund - On or before the tenth of each month an 
amount that, together with any money already on deposit in said fund, will be 
sufficient to pay operating expenses for said month. Money in the Operation and 
Maintenance Fund shall be used only for the payment of operating expenses. 
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METROPOLITAN DOMESTIC WATER IMPROVEMENT DISTRICT 
NOTES TO FINANCIAL STATEMENTS 

June 30,2008 and 2007 

NOTE 3 - COMPONENTS OF RESTRICTED CASH AND INVESTMENTS (CONTINUED) 

Senior Bond Fund - On or before the twenty-fifth day of each month, to the “Senior 
Bond Fund,” the following deposits will be made: 

Commencing February 25, 2002 through June 25, 2002, one-fifth of the amount 
which, when added to accrued interest received from the 2002 Senior Bonds 
coming due on July 1, 2002, will be sufficient to pay interest coming due on the 
2002 Senior Bonds, and one-sixth of the amount of interest coming due on July 1, 
2003 on the 1999 Senior Bonds. Thereafter, to the Senior Bond Fund one-sixth of 
the interest payable on all of the Senior Bonds on the next interest payment date. 

Commencing February 25, 2002 through December 25, 2002, one-eleventh of the 
amount which will be sufficient to pay principal on the 2002 Senior Bonds coming 
due January 1, 2003, and one-twelfth of the amount of which will be sufficient to 
pay principal on the 1999 Senior Bonds coming due January 1, 2003. Thereafter, 
one-twelfth of the principal or matured accreted value becoming due on the next 
succeeding principal payment date on all of the senior bonds then outstanding. 

Senior Reserve Fund Guarantor Reimbursement Fund - Moneys in this fund shall 
be used only to reimburse senior reserve fund guarantors for senior bond policy costs 
resulting from drawdowns. There were no required balances in this fund as of 
June 30.2008 and 2007. 

Senior Reserve Fund - On or before the tenth day of each month, to the senior 
bond reserve fund an amount equal to one-twelfth of the amount required to increase 
or restore the senior bond reserve fund value to the senior reserve requirement within 
a one year period, or such amount as is required hereunder to restore the senior 
bond reserve fund to the senior bond reserve requirement after a senior bond reserve 
drawdown. 

Repair and Replacement Fund - After all payments required in 1. a.) through d.) 
above have been made in each month, there shall be transferred to this fund not less 
than $8,500 per month until the fund reaches $800,000. 

Subordinate Obligation Bond Fund - On or before the twenty-fifth day of each 
month, to the “Subordinate Obligation Bond Fund,” the following deposits will be 
made: 

0 Commencing February 25, 2002 through June 25, 2002, one-fifth of the amount 
which, when added to accrued interest received from the 2002 Subordinate 
Bonds coming due on July 1, 2002, will be sufficient to pay interest coming due on 
the 2002 Subordinate Bonds, and each month thereafter, one-sixth of the amount 
of interest coming due on all of the Subordinate Obligation Bonds on the next 
interest payment date. 

0 Commencing July 25, 2003, one-twelfth of the principal or matured accreted value 
becoming due on the next succeeding principal payment date on all of the 
subordinate bonds then outstanding. 
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METROPOLITAN DOMESTIC WATER IMPROVEMENT DISTRICT 
NOTES TO FINANCIAL STATEMENTS 

June 30,2008 and 2007 

NOTE 3 - COMPONENTS OF RESTRICTED CASH AND INVESTMENTS (CONTINUED) 

Subordinate Reserve Fund Guarantor Reimbursement Fund - Moneys in this 
fund shall be used only to reimburse subordinate bond reserve fund guarantors for 
subordinate bond policy costs resulting from drawdowns. There were no required 
balances in this fund as of June 30,2008 and 2007. 

Subordinate Reserve Fund - On or before the twenty-fifth day of each month, to the 
subordinate bond reserve fund an amount equal to one-twelfth of the amount required 
to increase or restore the subordinate bond reserve fund value to the subordinate 
reserve requirement within a one year period, or such amount as is required 
hereunder to restore the subordinate bond reserve fund to the subordinate bond 
reserve requirement after a subordinate bond reserve drawdown. 

Any remaining net proceeds available for subordinate bond debt service shall be first 
applied to pay the Hub Purchase Agreement and any other subordinate obligations 
having an inferior lien and claim on the net revenues. 

All money remaining in the revenue fund after all of the payments required in 1. a) 
through i) above have been made, shall be regarded as surplus and may be used for 
any lawful purpose of the District. 

The money in the revenue fund shall be allotted and paid into the various Funds in 
the order in which said funds are listed and if any money in the revenue fund is 
insufficient to place the required amount in any of the said funds, the deficiency shall 
be made up in the following month or months after payment into all funds enjoying a 
prior claim to the revenues has been met in full. 

Additionally, the unspent proceeds of the 2002 Water Revenue and Refunding Bonds are 
maintained with the State Treasurer and are restricted to disbursements related to projects 
designated by the bond issue. 

June 30,2008 

Unspent Repair and 
Proceeds of Bond Reserve Replacement 
2002 Issue Funds Funds Funds - Total 

Cash 
U.S. government 

securities 

Total 

$ 174,229 $1,437,454 $ 350,835 $ 107,177 $2,069,695 

1.222564 930.448 2.153.012 
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METROPOLITAN DOMESTIC WATER IMPROVEMENT DISTRICT 
NOTES TO FINANCIAL STATEMENTS 

June 30,2008 and 2007 

NOTE 3 -COMPONENTS OF RESTRICTED CASH AND INVESTMENTS (CONTINUED) 

June 30,2007 

Unspent Repair and 
Proceeds of Bond Reserve Replacement 
2002 Issue Funds Funds Funds - Total 

Cash $ 234,147 $1,439,240 $ 57,263 $ 207,313 $1,937,963 
US.  government 

securities 1,428,676 667,940 2,096,616 

NOTE 4 - CAPITAL ASSETS 

Capital asset activity for the year ended June 30, 2008, was as follows: 

Capital assets not being 
depreciated: 
Land 
Construction in progress 

Total capital assets not 
being depreciated 

Capital assets being 
depreciated: 
Water systems 
Building and improvements 
Vehicles, machinery, and 

equipment 

Total capital assets being 
depreciated 

Less accumulated 
depreciation for: 
Water systems 
Building and improvements 
Vehicles, machinery, and 

equipment 

Total accumulated 

Total capital assets being 

depreciation 

depreciated, net 

Capital assets, net of 
depreciation 

June 30,2007 
Balances 

$ 1,068,124 
10,125,112 

11.193.236 

58,598,412 
2,030,494 

2.867.796 

63,496,702 

10,621,953 
358,013 

2,103,643 

13,083,609 

50.41 3.093 

u!&!E2a 

Increases 

$ 
6,768,686 

6,768,686 

14,635,758 
688,958 

321,260 

15.645.976 

1,840,110 
65,925 

283,986 

2.1 90.02 1 

13.455.955 

ii=zuuu 

June 30,2008 
Decreases Balances 

$ (117,600) $ 950,524 
(15,766,842) 1.126.956 

(15,884.442) 2,077,480 

(1 12,000) 73,122,170 
2,719,452 

(328,895) 2.860.161 

(440 -895) 78.701,783 

(19,019) 12,443,044 
423,938 

(293,636) 2,093,993 

(31 2,655) 14,960,975 

(128.240) 63,740,808 



METROPOLITAN DOMESTIC WATER IMPROVEMENT DISTRICT 
NOTES TO FINANCIAL STATEMENTS 

June 30,2008 and 2007 

NOTE 4 - CAPITAL ASSETS (CONTINUED) 

Capital asset activity for the year ended June 30, 2007, was as follows: 

Capital assets not being 
depreciated: 
Land 
Construction in progress 

Total capital assets not 
being depreciated 

Capital assets being 
depreciated: 
Water systems 
Building and improvements 
Vehicles, machinery, and 

equipment 

Total capital assets being 
depreciated 

Less accumulated 
depreciation for: 
Water systems 
Building and improvements 
Vehicles, machinery, and 

equipment 

Total accumulated 

Total capital assets being 

depreciation 

depreciated, net 

Capital assets, net of 
depreciation 

June 30,2006 
Balances 

$ 1,060,974 
3.414.843 

4,475.81 7 

54,748,619 
2,026,495 

2.693.448 

59,468.562 

9,3 1 2,083 
309,185 

1,841,627 

11,462.895 

48,005,667 

&liuUM 

Increases 

$ 7,150 
10.171,354 

10.1 78.504 

3,976,331 
3,999 

174,348 

4,154.678 

1,373,689 
48,828 

262,016 

1,684,533 

2.470.1 45 

w 

June 30,2007 
Decreases Balances 

$ $ 1,068,124 
(3,461.085) 10,125.112 

(3,461,085) 11.193.236 

(1 26,538) 58,598,412 
2,030,494 

2,867 796 

( 1 26,538) 63,496.702 

(63,819) 10,621,953 
358.01 3 

2,103,643 

(63.81 9) 13,083,609 

(62.7 1 9) 50.41 3,093 

s o  - 
Depreciation expense was $2,193,166 and $1,684,533 for the years ended June 30, 2008 and 
2007, respectively. 
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METROPOLITAN DOMESTIC WATER IMPROVEMENT DISTRICT 
NOTES TO FINANCIAL STATEMENTS 

June 30,2008 and 2007 

NOTE 5 - LONG-TERM OBLIGATIONS 

Changes in long-term obligations for the years ended June 30, 2008 and 2007 are as follows: 

June 30,2007 Increases Decreases June 30,2008 

Bonds $ 40,285,000 $ $ 2,335,000 $ 37,950,000 
Unamortized premiums 375,053 32,336 342,717 
Unamortized discount (1 1 3,8 1 5) 17,360 (96,455) 
Refunding valuations (728,103) 77,455 (650,648) 

Notes 9,770.646 8,833,624 1.486,425 17,117.845 ---- 
June 30.2006 Increases Decreases June 30.2007 

Bonds $ 42,525,000 $ $ 2,240,000 $ 40,285,000 
Unamortized premiums 427,164 52,111 375,053 
Unamortized discount ( 1 31 ,I 75) 17,360 (113,815) 
Refunding valuations (810,635) 82,532 (728,103) 

Notes 1,978,404 8.714.447 922.205 9,770.646 

Debt service requirements on long-term debt at June 30, 2008 are as follows: 

Bonds Notes 

Years Endina June 30, 

2009 
201 0 
201 1 
201 2 
201 3 

2014 - 2018 
201 9 - 2023 
2024 - 2025 

Principal 

$ 2,435,000 
2,540,000 
2,650,000 
2,765,000 
2,885,000 

17,735,000 
6,940,000 

Interest PrinciDal Interest 

$ 1,762,713 
1,657,423 
1,548,801 
1,433,752 
1,311,683 
4,251,291 

606,739 

$ 1,337,547 
1,161,670 
1 ,I 80,268 
1,200,180 

566,256 
5,128,099 
5,278,791 
1,265,034 

$ 589,062 
537,823 
486,240 
433,508 
379,783 

1,469,940 
637,828 
40.71 1 
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METROPOLITAN DOMESTIC WATER IMPROVEMENT DISTRICT 
NOTES TO FINANCIAL STATEMENTS 

June 30,2008 and 2007 

NOTE 6 - BONDS PAYABLE 

Water revenue and refunding bonds payable at June 30 are comprised of the following 
individual issues: 

- 2008 - 2007 

$24,855,000 - Metropolitan Domestic Water District of Pima 
County, Water Revenue and Refunding Bonds, Series 2002, 
due in annual installments varying from $225,000 to 
$1,800,000 through July 1, 2023; interest rate is variable from 
2.9% to 5.25%. $19,800,000 $20,860,000 

$27,985,000 - Metropolitan Domestic Water Improvement 
District of Pima County, Water Revenue and Refunding 
Bonds, Series 1999, due in annual installments varying from 
$210,000 to $2,025,000 through January 1, 2019; interest 
rate is variable from 3.700% to 4.875%. 18,150,000 19,425,000 

37,950,000 40,285,000 

Less unamortized discount 
Less valuation account 
Plus unamortized premiums 

(96,455) (1 13,815) 
(650,648) (728,103) 
342,717 375,053 

Net water revenue and refunding bonds 37,545,614 39,818,135 

Less current maturities (2,435,000) (2,335,000) 

Total $35.1 10.614 $37.483.135 

On March 11, 1997, MDWID residents voted to approve authorization of a $23 million bond 
program. The bonds will fund the District's five-year Capital Improvement Program (CIP). The 
five-year CIP includes construction of 75,000 feet of transmission mains, design of a storage 
facility, drilling of at least three new wells and acceleration of the main line replacement program 
to upgrade neighborhood water lines, including the installation of fire hydrants. In 1999, the 
District issued $13 million in Water Revenue Bonds. In 2002, the District issued the remaining 
$10 million in Water Revenue Bonds as part of the Series 2002 bonds. 

In a resolution adopted by the Board on January 14, 2002, MDWID approved the authorization 
of the 2002 Senior bonds, which represented the final $10 million installment discussed above. 
In the same resolution, MDWID approved the Subordinate Obligation Revenue Refunding 
Bonds, Series 2002, totaling $14.855 million. The 2002 Subordinate Bonds will fund the 
prepayment of the District's obligations under a settlement with the City of Tucson and the 
District's obligations under a 1998 Lease-Purchase Agreement with Metropolitan Domestic 
Water Improvement District Municipal Property Corporation, relating to construction of 
administrative buildings, and reimbursement relating to a reservoir, and to purchase municipal 
bond insurance and pay issuance costs associated with the 2002 Subordinate Bonds. 
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METROPOLITAN DOMESTIC WATER IMPROVEMENT DISTRICT 
NOTES TO FINANCIAL STATEMENTS 

June 30,2008 and 2007 

NOTE 7 - NOTES PAYABLE 

Notes payable at June 30 consist of the following: 

2007 - - 2008 

Note payable to Central Arizona Water Conservation District 
(CAWCD), due in annual installments of $674,703 through 
December 2011, including interest at 5.31%, secured by 
purchased assets from CAWCD. $ 2,375,297 $ 

Note payable to HUB Water Company, Inc., due in monthly 
installments of $14,329 through June 2019, including interest at 
6%, secured by the purchased assets of HUB Water Company, 
Inc. 1,374,441 1,461,335 

Note payable to a finance company, due in monthly installments 
of $3,002 through March 2008, including interest of 3.95%, 
secured by equipment. 

Note payable to a finance company, due in yearly installments 
through April 2008, including interest of 6.0%, secured by 
equipment. 

Note payable to a finance company, due in yearly installments 
through April 2008, including interest of 6.0%, secured by 
equipment. 

Note payable to a finance company, due in yearly installments 
through June 2012, including interest of 4.650%, secured by 
equipment. 

Note payable to a finance company, due in yearly installments 
through March 2012, including interest of 5.950%, secured by 
equipment. 

Note payable to a finance company, due in yearly installments 
through June 2012, including interest of 5.950%, secured by 
equipment. 

Note payable to a finance company, due in yearly installments 
through December 2009, including interest of 5.250%, secured 
by equipment. 

23,663 

27,904 

6,842 33,391 

41,028 - 

10,963 - 

42,209 - 

20,720 - 
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METROPOLITAN DOMESTIC WATER IMPROVEMENT DISTRICT 
NOTES TO FINANCIAL STATEMENTS 

June 30,2008 and 2007 

NOTE 7 - NOTES PAYABLE (CONTINUED) 

- 2008 
Loan payable to Water Infrastructure Financing Authority 

- 2007 

(WIFA), due in semi-annual payments through January I ,  
2027; interest rate varies with a maximum of 3.031% per 
annum. $ 181,310 $ - 
Loan payable to Water Infrastructure Financing Authority 
(WIFA), due in semi-annual payments through January 1, 
2025; interest rate varies with a maximum of 2.877% per 
annum. 13,065.035 8,224,353 

Less current maturities 
17,117,845 9,770,646 
(1,143,931) (738,973) 

Total $15.973.914 $ 9.031.6 73 

NOTE 8 - LINES OF CREDIT 

The District maintains a revolving line of credit with Bank of America National Trust and Savings 
Association. At June 30, 2008 and 2007, the Organization had no outstanding balances and 
could borrow up to $1,000,000. Advances on the line of credit are payable on demand. The 
credit line is secured by all of the District‘s water revenues. 

NOTE 9 - RETIREMENT PLAN 

The District records its retirement plan in accordance with GASB Statement No. 27, Accounting 
for Pensions by State and Local Governmental Employers. This statement requires the following 
disclosures: 

Plan Description - The District contributes to a cost-sharing multiple-employer defined 
benefit pension plan administered by the Arizona State Retirement System (ASRS). Benefits 
are established by state statute and generally provide retirement, death, long-term disability, 
survivor, and health insurance premium benefits. ASRS is governed by the Arizona State 
Retirement System Board according to the provisions of ARS Title 38, Chapter 5, Article 2. 

ASRS issues a comprehensive annual financial report that includes financial statements and 
required supplementary information. The most recent report may be obtained by writing 
ASRS, 3300 North Central Avenue, P.O. Box 33910, Phoenix, AZ 85067-3910 or by calling 
(602) 240-2000 or (800) 621-3778. 

Funding Policy - The Arizona State Legislature establishes and may amend active plan 
members’ and the District’s contribution rate. For the years ended June 30, 2008 and 2007, 
active plan members and the District were each required by statute to contribute at the 
actuarially determined rate of the members’ annual covered payroll. This rate was 9.6% 
(9.1% retirement and 50% long-term disability) for 2007 and 9.1% (8.6% retirement and 
30% long-term disability) for 2007. The District’s contributions to the System for the years 
ended June 30, 2008 and 2007, were $269,914 and $242,295, respectively, which were 
equal to the required contributions for the year. 

Required Transition-Year Disclosure - The plan’s pension liability at transition was 
determined in accordance with the provisions of GASB Statement No. 27 and was zero. 
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METROPOLITAN DOMESTIC WATER IMPROVEMENT DISTRICT 
NOTES TO FINANCIAL STATEMENTS 

June 30,2008 and 2007 

NOTE 10 - CONTRIBUTED CAPITAL 

Capital assets contributed by land developers, consisting of construction of certain portions of 
conveyance systems, totaled $613,942 and $634,391 during the years ended June 30, 2008 
and 2007, respectively, and are included in contributed capital on the statements of revenues, 
expenses, and changes in net assets. 

NOTE 11 - REGULATORY ASSET 

Pursuant to a settlement with the City of Tucson, the MDWID Board has ordered the 
capitalization of a regulatory asset. This asset was created as a result of the $12.9 million 
settlement along with the related note payable due to the City of Tucson. In accordance with 
generally accepted accounting principles under FASB 71, the regulatory asset was created due 
to the decision that current and future water rates will be set to be utilized to pay-off the 
settlement note payable. As part of the 2002 Series bond issue, the note payable to the City of 
Tucson was paid off in full and the regulatory asset was reduced by $920,103, the amount of 
the discount granted by the City of Tucson for advance payment of the note. The regulatory 
asset is being amortized on a straight-line basis over 21 years, the remaining financing period of 
the 2002 Series bond issue. 

In November of 2007, MDWID acquired water rights valued at $3,050,000 through the issuance 
of a long-term note payable to the Central Arizona Water Conservation District (CAWCD). 
MDWID was allocated 4,602 acre-feet of additional CAP & M&l priority water rights from 
CAWCD. These rights are similar to those granted under the settlement agreement with the City 
of Tucson, and are being amortized on a straight-line basis over the remaining life of the other 
regulatory assets through 2023. 

NOTE 12 - CONTINGENCIES 

MDWID is periodically a party to various legal actions normally associated with governmental 
units and enterprise funds, the aggregate effect of which, in management‘s and legal counsel’s 
opinion, would not be material to the District’s financial condition. 

This information is an integral part of the accompanying financial statements. 
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Appendix 66 B 33 

~ 

System, respectively, for 12-month period 

(Profit & Loss Statements for Diablo Village 
Water Company and Thim Utility Co./E&T 

ended January 1,2009) 

DOCKET NO. W-02309A-09- 
DOCKET NO. W-03293A-09- 



02/24/2009 11:47 5202908999 NORDIC CORP 

11:Ol  AM 

02/24/09 Profit & Loss 
Accrual Basis 

Diablo Village Water Company 

January 31,2008 through January 31,2009 

Jan 31, '00 - Jan 31,09 

Ordinary lncome/Expense 
Income 

Credlt Card Service Charge 
Interest Income 
461 Metered Water Sales 
471 Other Operating Revenue 

Establishment Fee 
Waste water reportlng income 

Total 471 Other Operating Revenue 
481 Meter sales 

Total Income 

Expense 
403 Depreciation Expense 
610 Purchased Water 
615 Purchased Power 
618 Water Testing 
620 Repairs and Maintenence 
621 Office Supplies and Expense 

Bank Charge6 
credit card processing fee 
Bank Chargee - Other 

Total Bank Charges 

PaperlFarmsknvelopes 
621 Office Supplies and Expense -Other 

Total 621 Office Supplies and Expense 

630 Outside Sewleer 
Accounting 
contract Management 

Contract Malntenence 
Equipment Rental 
Contract Management - Other 

total Contract Management 

630 Outside Servlcec - Other 

Total 630 Outside Servlces 

631 Rate Case Expense 
655 General Insurance 
675 Miscellaneous Expense 
680 Taxes other 

Sales Tax 
Total 680 Taxes other 

081 Property Taxes 
675 Miscellaneous Expense (fees 

Total Expense 

Net Ordinary Income 

Net Income 

1,580.00 
24.96 

518,092 67 

6,325.00 
2.213.80 

8,538.80 

21,565.00 

549.801.43 

52,167.00 
17,563 01 
23.554 48 

1.082.00 
16.1 93.79 

611.20 
15 00 

626 20 

136.04 
-15.00 

747.24 

5.417 75 

315,484.15 

100 00 
321,001.90 

2,961.92 
33,335.86 

-656.35 

26.191.12 

26,191,12 
14,904.14 
3.686.69 

._ 

512.733.60 

37,06733 - 
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02/24/2009 11:47 5202908999 NORDIC CORP 

4l:dDAM 

02124109 
Accrual Basis 

Profit & Loss 
January 31,208 through January 31,2009 

Income 
Credit Card Service Charge 
Operating Revenues 

461 MetereU Water Sale3 

Total Operatiw Revenues 

Total Income 

Expense 
615 Purchased Power 
618 Water Testlng 
630 Outslde Services 

Contract Management 
Contract Malntenence 
Equipment Rental 

Total Contract Management 

Total 630 Outside Services 

675 Micsellanous fees 
680 Taxes Other than Propllncom 

Total 680 Taxes Other than Propllncom 
Genoral Insurance 
Other Expense 

Fees and DUeS 

Total Other Expense 

Sales Tax 

TOM Expanse 

Net Income 

PAGE 04/05 

Jan 31. '08 - Jan 31.09 

80.00 

18,421.29 

1 0 .A2 1.29 

18,501.29 

1,818.48 
312.00 

7.053.65 
3,613.06 

f0.606.71 

1 0,666.7 1 

324.53 

984.48 

984 48 

995 77 

35 04 

35.04 

15.137.01 

3.364.28 
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02/24/2009 11:47 5202908999 NORDIC CORP PAGE 02/05 

1157 AM 

02/24/09 

Accrual Basie 

THIM UTIUTY/E&T DIVISION 
Profit di Loss 

January 31, 2008 through January 31, 2009 

Jan 31, '08 - Jan 31, 09 

Income 
470 Other Operating Revenues 

Total 970 Other Operating Revenues 

crcdlt card service charge 
Interest Income 
Operating Revenues 

Totol Opemtlng Revenues 

ErToblishrnent fee 

461 Metered Water Sales 

325.00 

325.00 

345.00 
0.29 

164,276.94 

164.276.94 

Total Income 

Expense 
610 Purchased Water 
615 Purchased Power 
616 Water Testing 
620 Repairs and Maintcnencc 

Pumps and supplies 
620 Repoirs and Maintenencc ' Other 

Total 620 Repairs ond Maintonence 

621 Office Supplias ond Expense 

Credit Card processing fee 
Bank service fee - Other 

8ank service fee 

Total Bonk rervlcc fee 

621 Off ice Supplies and Expense - Other 

Total 621 Offlcc Supplies ond Expense 

630 Outside Servlcer 
Contract Management 

Contract Molntenence 
Equipment Rentol 

Totol Contract Manogemen) 

Total 630 Outside Services 

675 Mictcllanous fees 
680 Taxes Other than Propfineom 

Total 680 Taxer Other than Propnncom 

681 Property Taxes 
fees 
beneral Insurance 

Soles, To% 

164.947.23 

260.65 
9,752.97 

217.00 

701.42 
783.33 

1.484.75 

157.21 
0.06 

157.21 

-32.00 
125.21 

72,954.00 
30,867.72 

103,821.72 

103.8 2 1.72 

1,201.22 

9.315.32 

9,315.32 

352.80 
147.26 

10,898.32 

Page i 



02/24/2009 11:47 5202908999 NOADIC CORP 

11:37 AM, 

02/24/09 
Accrual Basis 

THIM UTIUTY/E&T DIVISION 

January 31, 2008 through January 31, 2009 
Profit & Loss 

Inrerest Expense 
Line Extenslorn b t e r e s t  
Loon fmm Robin 

Totof Interest Expense 

Total Expense 

Ne? Income 

Jon 31, ‘08 - -.in 31. 09 

5,385.69 
420.95 

~ . .- 

5,806.64 

143.383 86 

PAGE 03/05 

21.863.37 
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(Asset Purchase Agreement) 

DOCKET NO. W-02309A-09- 
DOCKET NO. W-03293A-09- 



ASSET PURCHASE AGREEMENT 
BETWEEN THE 

METROPOLITAN DOMESTIC WATER IMPROVEMENT DISTRICT 
AND THIM UTILITY CO., DIABLO VILLAGE WATER COMPANY, AND 

MR. ROBIN M. THIM, A MARRIED MAN DEALING WITH HIS SOLE AND 
SEPARATE PROPERTY 

FOR THE PURCHASE AND SALE 
OF CERTAIN WATER UTILITY ASSETS 

THIS ASSET PURCHASE AGREEMENT (this “Agreement”) by and between Mr. Robin 
M. Thim, a married man dealing with his sole and separate property (on behalf of himself and his 
heirs and assigns) (“Thim”), THIM UTILITY CO. (“Utility”), an Arizona public service corporation, 
and DIABLO VILLAGE WATER COMPANY (“Diablo”), an Arizona public service corporation 
(individually and collectively referred to herein as “Seller”), and the METROPOLITAN DOMESTIC 
WATER IMPROVEMENT DISTRICT, a municipal corporation organized and existing under the 
laws of the State of Arizona, or its nominee or assignee (“Buyer”), is effective as of the 13 *day of 
February, 2009 (“Effective Date”). 

RECITALS 

A. Diablo, Thim and Utility are the owners of certain real estate, water wells, storage 
reservoirs, booster stations, transmission mains and distribution systems, and other rights and 
appurtenances comprising two (2) domestic water companies (including Goodwill) known as Diablo 
and Utility. 

B. Diablo and Utility are the holders of Licenses from the Pima County Board of 
Supervisors and Certificates issued by the Arizona Corporation Commission, which Licenses and 
Certificates authorize each of them to engage as a public service corporation in the sale of water for 
domestic, commercial and other uses in the Certificated Areas, all as more specifically defined 
below. 

C. Buyer is duly authorized by the laws of the State of Arizona to purchase or lease any 
plant or property or portion thereof devoted or which may be devoted to the business of providing 
water utility services within and without its district limits. 

D. Seller desires to sell the Assets, as described herein, and Buyer desires to purchase the 
Assets, upon the terms and conditions set forth herein. 

NOW THEREFORE, IN CONSIDERATION of the foregoing Recitals, and the mutual 
promises, covenants and agreements hereinafter contained, and each act of the parties hereto, the 
parties agree as follows: 
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AGREEMENT 

Section 1. Definitions. 

The following capitalized words used in this Agreement shall have the meanings set forth 
below: 

Accounts Receivable: Any right for the payment to Seller for services or goods provided or 
rendered prior to Closing whether or not evidenced by an instrument or chattel paper, arising out of 
or in any way related to the Business. 

Aid in Construction Agreements: All main or line extension agreements between Seller and 
third parties, being those included in Exhibit “A” hereto. 

Assets: Collectively, the Real Property, Goodwill, Improvements, Equipment, Inventory, 
Contract Rights, Licenses, Certificates, Warranties and Guarantees, and Records owned and used by 
Seller in connection with the Business, to be sold by Seller and purchased by Buyer pursuant to this 
Agreement, as described on Exhibit “B” hereto; provided, however, Assets shall not include 
Accounts Receivable and cash on hand or in any baabrokerage accounts at Closing. 

Assignment and Assumption of Contract Rights and Intangibles: Those certain documents to 
be given by Seller to Buyer assigning all of Seller’s interest in the Contract Rights, and the Buyer’s 
assumption of all Seller’s obligations under the Contract Rights, and assigning all of Seller’s interest 
in the Goodwill, Licenses, Certificates, Warranties and Guarantees that are transferable to Buyer as 
defined below. 

Bill of Sale: That certain document to be given by Seller to Buyer conveying all of Seller’s 
interest in and to the Equipment, Inventory and Records as defined below. 

Business: Those certain businesses known as Diablo and Utility which are currently owned 
by Thim and are engaged as public service corporations in the sale of water for domestic, 
commercial and other uses in the Certificated Areas pursuant to Certificates issued by the Arizona 
Corporation Commission (,‘ACCYy), and other related services in connection therewith. 

Buyer: METROPOLITAN DOMESTIC WATER IMPROVEMENT DISTRICT, a municipal 
corporation under the laws of the State of Arizona, or its nominee or assign. 

Certificates: Those certain Certificates of Convenience and Necessity issued by the ACC in 
the Decisions listed on Exhibit “C” hereto, authorizing Seller to engage as a public service 
corporation in the sale of water for domestic, commercial and other uses in the Certificated Areas. 

Certificated Areas: The areas set forth on Exhibit “D” in which each Seller conducts its 
Business, which areas are more particularly shown on the map(s) of the existing service area(s) 
attached hereto as Exhibit “E”, which map(s) are for the purposes of showing the boundaries oghe 
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Certificated Areas, size and extent of water mains and pipes, easements, and any other areas served 
by the Business. 

Closing: That point in time when (a) all of Seller’s obligations and Buyer’s obligations 
hereunder have been fulfilled; (b) the Escrow Agent has received all required funds and documents 
from the parties; and (c) the Escrow Agent disburses the sale proceeds (except that portion described 
in Section 4.1.3 below) and records the Transfer Instruments as required by this Agreement. 

Commitment: The Commitment for Title Insurance issued by Title Insurer for extended 
coverage title insurance showing status of title to the Real Property as of the date of the 
Commitment. 

Contract Rights: The right to have services, goods or Equipment provided to the Business by 
third persons, including, without limitation, any leases of Equipment by Seller and the Aid in 
Construction Agreements. 

Creditors: Any and all persons or entities to whom Seller owes money, goods or services. 

Equipment: Tangible personal property, whether affixed or not to the Real Property, which 
has been acquired by or is under lease to Seller for use primarily in the Business, including but not 
limited to all equipment used in the operation of wells, storage reservoirs, booster stations, 
transmission mains and distribution systems, office equipment and motor vehicles, as listed in 
Exhibit “F” hereto. 

Escrow Agent: Lawyers Title Agency of Arizona, LLC, c/o Pam Tighe, 1 South Church 
Avenue, Suite 2040, Tucson, Arizona 85701. 

Feasibility Period: The period beginning upon the Opening of Escrow and ending on 
December 15,2009. 

Goodwill: The goodwill of the Business. 

Improvements: Wells, storage reservoirs, booster stations, transmission mains and 
distribution systems, and any other structures or tangible property used by Seller in connection with 
its water utility operations as described on Exhibit “B-1”. 

Inventory: Goods that are held by Seller as of the Closing for the treatment of water or 
otherwise used or consumed in the ordinary course of operating the Business. 

Licenses: Those rights to use the public rights of way of Pima County granted to each Seller, 
as described on Exhibit “B-Z”, which rights are to be transferred to Buyer at Closing. 

Opening of Escrow: The date upon which a fully executed copy of this Agreepent is 
delivered to the Escrow Agent. 
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Permitted Encumbrances: All matters of record approved in writing by Buyer during the 
Feasibility Period with respect to the Real Property. 

Real Property: The real property legally described in Exhibit “G” hereto, including all well 
sites, storage reservoirs, booster stations, transmission mains and distribution systems located within 
the Certificated Areas, together with all the rights, easements, licenses and appurtenances pertaining 
thereto, including without limitation, any right, title and interest of Seller in and to adjacent streets, 
rights of way, and all Improvements located on or appurtenant thereto which are used by Seller in the 
Business. 

Records: All of Seller’s service agreements, service and repair records, water treatment 
records, hydrology and assured water supply studies and reports, Arizona Department of Water 
Resources (“ADWR’) filings and correspondence, ACC filings and correspondence, Arizona 
Department of Environmental Quality (“ADEQ”) filings and correspondence, customer data base 
information (including master file information, billing and payment histories, and complaints), meter 
reading information, and any other documents arising out of or in any way relating to the Business 
and the Assets, as described on “Exhibit B-3”. 

Seller: Collectively referred to herein, “Seller” is constituted of (a) Robin M. Thim, a 
married man dealing with his sole and separate property, (b) Thim Utility Co., an Arizona public 
service corporation, and (c) Diablo Village Water Company, an Arizona public service corporation. 
The obligations of the three (3) selling entities are joint and several. I 

Title Insurer: Lawyers Title Insurance Corporation. 

Transfer Instruments: Those instruments customarily required for the transfer of the Assets, 
including, but not limited to: 

0) 

(ii) 

(iii) 

( W  

(4 

(vi) 

(vii) 

250890-7.DOC 

Special Warranty Deed substantially in the form attached hereto as Exhibit “J” 
hereto; 

Assignment and Assumption of Easements and Property Rights substantially in the 
form attached hereto as Exhibit “K”; 

Assignment of Water Rights and Well Registrations substantially in the form 
attached hereto as Exhibit “L” hereto; 

Affidavit of Value; 

Foreign Investment in Real Property Tax Act Affidavit; 

Bill of Sale substantially in the form attached hereto as Exhibit “H”; 

Assignment and Assumption of Contract Rights and Intangibles substantially in the 
form attached hereto as Exhibit “I”; and 

4 



(viii) Such other documents as Seller and Buyer may agree upon during the Feasibility 
Period or Escrow Agent may require in order to complete a transfer of the Assets in 
accordance with the requirements of the Commitment and the Title Requirements. 

Warranties and Guarantees: Any and all existing written warranties and/or guarantees 
affecting the Improvements, or any features thereof and any personal property located therein or 
thereon, and any and all existing written warranties and/or guarantees affecting the Equipment, 
which shall be conveyed to Buyer at the Closing. 

Section 2. Conveyance of Assets. Subject to the conditions and limitations set forth herein, Seller 
hereby agrees to sell and Buyer hereby agrees to purchase the Assets. 

2.1 Equipment. Inventorv and Records. The Equipment, Inventory and Records shall be 
conveyed at Closing by the execution and delivery by Seller of the Bill of Sale. The Bill of Sale for 
such items shall include a list identifying all Equipment, Inventory and Records and shall be 
substantially in the form of Exhibit “H” hereto, 

2.2 Contract Rights; Goodwill, Licenses, Certificates, Warranties and Guarantees. The 
Contract Rights shall be assigned by Seller and assumed by Buyer, and the Goodwill, Licenses, 
Certificates, Warranties and Guarantees that are transferable shall be assigned by Seller to Buyer, at 
Closing by the execution and delivery by Seller and Buyer of the Assignment and Assumption of 
Contract Rights and Intangibles. The Assignment and Assumption of Contract Rights and 
Intangibles shall include a list identifying all Contract Rights assigned to and assumed by Buyer and 
shall be substantially in the form of Exhibit “I” hereto. Buyer shall not be obligated to assume any 
contracts not disclosed by Seller as Contract Rights on Exhibit “B” hereto and specifically assumed 
in writing by Buyer pursuant to Exhibit “I.” 

2.3 Real Property. The Real Property shall be conveyed at Closing by the execution and 
delivery by each Seller of (a) Special Warranty Deed, (b) an Assignment of Easements and Property 
Rights, (c) an Assignment of Water Rights and Well Registrations and (d) such other Transfer 
Instruments as may be appropriate as determined by Buyer or Title Insurer. The Special Warranty 
Deed shall be substantially in the form attached hereto as Exhibit “J” hereto. Seller shall deliver the 
Real Property at Closing to Buyer subject only to Permitted Encumbrances. Within a reasonable 
time after the Closing, Escrow Agent shall furnish the Buyer with the Title Insurer’s ALTA Extended 
Owner’s Policy of Title Insurance in the amount of the Purchase Price (defined in Section 4.1), 
subject only to Permitted Encumbrances (the “Owner’s Title Policy”). 

2.4 Limitations. The purchase of the Assets pursuant hereto shall not constitute a 
purchase of Seller by Buyer nor render Buyer a successor-in-interest to Seller. This Agreement is 
limited to the purchase and sale of the Assets only and Buyer is not assuming any liabilities of Seller 
with respect to the Assets or the Business that may exist at any time unless otherwise specifically set 
forth herein. Buyer shall have no obligation of any kind under any contract or obligation assumed by 
Seller unless disclosed to, and assumed by, Buyer in writing, as provided herein. The provisions of 
this Section 2.4 shall survive the Closing. 
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Section 3. Commitment; Information from Seller; Feasibilitv Period. 

3.1 Delivery of Materials. 

3.1.1 Deliverv of Commitment. Within five (5) days following the Opening of 
Escrow, the Escrow Agent shall deliver the Commitment to Buyer and Seller together with legible 
copies of all documents referenced therein. 

3.1.2 Deliverv of Other Information. Upon the Opening of Escrow, Seller shall 
deliver to Buyer copies of (a) all employment, service, operations, maintenance and supply contracts 
affecting or pertaining to the Real Property, Equipment, Improvements, Inventory or the Business 
conducted thereon; (b) the Warranties and Guarantees, together with any insurance policies or 
binders; (c) all environmental studies and assessments, and regulatory filings and reports concerning 
the Assets or the Business, including, but not limited to, ADEQ, ADWR and ACC utility and 
corporate filings; and (d) all similar or relevant information and documentation requested by Buyer 
or which could reasonably affect or influence Buyer’s use of the Assets for the purposes for which 
they are being acquired. 

3.2 Feasibilitv Period. During the Feasibility Period Buyer shall have the right to enter 
upon the Real Property and the right to review all Records with Buyer’s representatives and agents 
for the purpose of testing, examining and investigating the Assets and to make written objections 
(“Title Requirements”) to matters shown in the Commitment or any amendment thereto or a survey 
of the Real Property. During the Feasibility Period Seller shall make reasonable and diligent efforts 
at Seller’s sole cost and expense to satisfy the Title Requirements on terms and conditions 
satisfactory to Buyer. Buyer shall deliver a written report (“Status Report”) to Seller and Escrow 
Agent on or before the tenth (loth) day of each calendar month during the Feasibility Period 
describing in detail the steps which have been taken and the progress which has been made to satisfy 
the Title Requirements. The Status Report shall be accompanied by copies of all correspondence sent 
to third parties during the preceding thirty (30) days in connection with efforts to resolve the Title 
Requirements. Buyer shall have the right during the Feasibility Period to terminate this Agreement if 
Buyer is dissatisfied, in Buyer’s sole and absolute discretion, with the progress in satisfying the Title 
Requirements or the feasibility of the Assets for Buyer’s purposes. On or before the expiration of the 
Feasibility Period, Buyer shall give written notice to Seller and Escrow Agent of its election whether 
or not to terminate this Agreement. If Buyer elects to terminate this Agreement, Escrow Agent shall 
return the Earnest Money and all documents deposited in escrow by Buyer to Buyer, all documents 
deposited in escrow by Seller to Seller, and this Agreement and escrow shall terminate. If Buyer 
elects not to terminate this transaction, the Earnest Money shall become nonrefundable to Buyer, 
except as provided for in Section 5. Buyer’s failure to timely give written notice of its election to 
terminate or not terminate this transaction shall be deemed an election by Buyer not to terminate this 
transaction. 

Section 4. Earnest Money and Purchase Price. 

4.1 Earnest Money and Purchase Price. Buyer agrees to pay Seller as the total purchase 
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price for Seller’s interest in the Assets, the following sums (the “Purchase Price”): 

4.1.1 Earnest Money. Buyer will deposit the s u m  of One Hundred Thousand 
Dollars ($1 00,000.00) (the “Earnest Money”) with the Escrow Agent within three (3) days after the 
execution af this Agreement by Buyer and Seller, The Earnest Money shall be placed in an interest 
bearing account, and all interest accruing thereon (“Earnest Money Interest”) shall be deemed to 
increase, and be a part of, such Earnest Money and except as set forth in Section 4.1.2 shall be paid 
to the party entitled to receive payment of the Earnest Money in accordance with this Agreement. 
The Earnest Money shall be disbursed to Seller at Closing together with the Second Portion of the 
Purchase Price as provided in Section 4.1.2 below, provided that all of Seller’s obligations herein 
have been satisfied. 

4.1.2 Second Portion of Purchase Price. The second portion of the Purchase Price 
shall be Two Million Six Hundred Fifty Thousand Dollars ($2,650,000.00) (the “Second Portion of 
the Purchase Price”), and shall be paid by Buyer in immediately available United States funds at 
Closing through Escrow Agent. The Earnest Money Interest shall be credited against the Second 
Portion of the Purchase Price. 

4.1.3 Final Portion of the Purchase Price. The Final Portion of the Purchase Price 
shall be determined and paid in accordance with the following formula. For a period of seven and 
one-half (7%) years following the date of Closing, ending on the last day of the sixth (6*) full month 
after the seventh (7*) anniversary of the Closing (the “Payment Period”), Buyer shall pay to Thim, 
on behalf of himself and as designee for Diablo and Utility, a fee (‘mew Customer Premium”) for 
each new customer connecting during the Payment Period to (a) the water systems within the 
existing Certificated Areas depicted on Exhibit “E”, or (b) direct extensions of such water systems 
outside the Certificated Areas (in each case, a “New Customer”), provided that in all events the 
maximum aggregate number of New Customer Premiums to be paid by Buyer shall not exceed 
5,272. The amount of the New Customer Premium for each new customer shall be determined based 
on the size of the meter installed by Buyer as set out in the schedule entitled New Customer Premium 
Payment Schedule attached as Exhibit 6‘N9’ hereto, and incorporated herein. Payment of the Final 
Portion of the Purchase Price shall be paid to Thim in arrears, on a monthly basis, based on the 
aforesaid formula during the Payment Period, and with respect to eachNew Customer, shall become 
due and payable in the month following the first full calendar month after a new water meter has 
been installed by Buyer and paid for by the New Customer. In connection with each monthly 
payment, Buyer shall provide Thim, with an accounthg reflecting the (a) type, (b) meter size, (c) 
number and location of New Customers having connected during the preceding month, and (d) the 
amount of New Customer Premium associated with each New Customer. The provisions of this 
Section 4.1.3 shall survive the Closing. 

Section 5. Repulatorv Amrovals and Conditions to Closing. Buyer’s and Seller’s obligations to 
proceed with Closing under this Agreement are contingent upon: (i) Seller obtaining such approval 
of the ACC as may be necessary to complete the sale of the Assets to Buyer on terms and conditions 
satisfactory to Buyer in its sole and absolute discretion (the ‘‘Regulatory Approvals”); (ii) Buyer’s 
receipt of the Title Insurer’s irrevocable commitment to issue the Owner’s Title Policy; (iii) Seller’s 
satisfaction of all requirements of the Commitment and all Title Requirements set forth by Buyer 
during the Feasibility Period on terms and conditions satisfactory to Buyer in its sole and absol3e 
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discretion; (iv) execution and delivery of the Transfer Instruments; (v) the payment of any closing 
costs, proratable amounts or any other amounts required to be paid under this Agreement on or 
before the Closing; and (vi) the parties’ representations and warranties contained in this Agreement 
being true and correct in all material respects as of the Closing (“Closing Conditions”). Buyer shall 
cooperate in all reasonable respects at no cost to Buyer with Seller’s attempt to obtain the Regulatory 
Approvals. The Closing shall occur at a mutually agreeable time and place within ten (1 0) business 
days after expiration of the Feasibility Period, or such earlier date that all Closing Conditions have 
been satisfied and Buyer has delivered written notice to Seller that Buyer has elected to proceed with 
the transaction (“Buyer’s Election to Proceed”). If (i) any the Closing Conditions have not been 
satisfied by December 3 1 , 2009, and (ii) the parties do not extend the date of Closing according to 
the provisions of Section 10 of this Agreement, then the Earnest Money shall be returned to Buyer, 
and this Agreement shall terminate. 

Section 6. Representations and Warranties. 

6.1 Seller’s Representations. Seller hereby jointly and severally represents and warrants 
to Buyer the following: 

6.1.1 Title. Seller is the owner of, and has good and marketable title to, the personal 
and Real Property that is a part of the Assets to be conveyed hereunder. Diablo is the owner in fee 
title of, and has good and marketable title to, the Real Property described on Exhibit “G” hereto as 
Parcels 10, 10A and 11. Thim is the owner of fee title of, and has good and marketable title to, the 
Real Property described on Exhibit “G” hereto as Parcel 9. Utility is the owner in fee title of, and 
has good and marketable title to, the Real Property described on Exhibit “G” hereto as Parcels 13, 
13A and 13B, and is the owner of a well easement interest, and has good and marketable title to, the 
Real Property described on Exhibit “G” hereto as Parcel 19. 

6.1.2 Disclosed Agreements. Except for this Agreement, Seller has entered into no 
agreement currently in effect to sell the Assets. 

6.1.3 Liabilities. To be best of Seller’s knowledge, there are no judgments, liens, 
actions or proceedings pending against Seller or the Assets that would adversely affect this 
transaction or the title that Buyer will receive, other than those that have been disclosed in writing to 
Buyer. 

6.1.4 Liens. No judgments, liens, security interests or other monetary obligations 
against the Assets will be outstanding at the time of Closing, except Permitted Encumbrances and 
current real estate taxes which are not yet due and payable. 

6.1.5 Labor, Materials. All bills and invoices for labor and materials finished to or 
on behalf of the Assets which have been incurred by Seller prior to the time of conveyance and 
transfer to Buyer, if any, will be paid by Seller prior to or at the time of Closing. 

6.1.6 Proceedings. To be best of Seller’s knowledge, there are no actions or 
proceedings by any person or governmental entity or any other facts or circumstances, including any 
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causes of action, lawsuits or claims, whether existing or threatened, which might materially and 
adversely affect the Assets. 

6.1.7 No Breach. Neither the execution and delivery of this Agreement nor the 
consummation of the transaction contemplated by this Agreement will result (either immediately or 
after the passage of time and/or the giving of notice) in a breach or default by Seller under any 
agreement or understanding to which Seller is a party or by which Seller may be bound or which 
would have an effect upon Seller’s ability to fully perform its obligations under this Agreement. 

6. I .8 No Bankruptcv. Seller has not (a) made a general assignment for the benefit 
of creditors, (b) filed any voluntary petition or suffered the filing of an involuntary petition by 
Seller’s creditors, (c) suffered the appointment of areceiver to take all, or substantially all, of Seller’s 
assets, (d) suffered the attachment or other judicial seizure of all, or substantially all, of Seller’s 
assets, or (e) admitted in writing its inability to pay its debts as they fall due, and no such action is 
threatened or contemplated. 

6.1.9 Regulations. To the best of Seller’s knowledge, there are currently no 
violations of any applicable zoning regulation or ordinance or other law, order, ordinance, rule, 
regulation or requirement, or of any covenant, condition or restriction affecting or relating to the use 
or occupancy of the Real Property from any governmental agency having jurisdiction over the Assets 
or from any other person entitled to enforce the same. 

6.1.10 Permits . To be best of Seller’s knowledge, Seller has all permits, licenses, 
authorization and approvals required by law or any governmental agency to conduct the Business. 

6.1.1 1 Condemnation . To be best of Seller’s knowledge, there are no pending or 
threatened condemnation or eminent domain proceedings which would affect the Business or Assets. 

6.1.12 Creditors . As of the Closing or thereafter when such obligations are then due 
(except for items to be prorated at Closing pursuant to Section 13 of this Agreement), all bills and 
invoices for goods and services related to or which are a part of the Assets shall be paid; all Creditors 
shall be paid; all employees (if any) and salaries, wages, bonuses, vacation pay and benefits accrued 
up to the date of Closing shall be paid; all withholdings, payroll taxes, unemployment insurance, 
worker’s compensation benefits, and all other similar payments shall be paid current to the date of 
Closing; and no claims by Creditors shall exist which may encumber the Assets. 

6.1.13 Organization . Diablo and Utility have each been duly formed and presently 
exist as Arizona public service corporations, and subject to the Regulatory Approvals, have the full 
right and authority to enter into this Agreement, to consummate the sale of the Assets herein and to 
observe and perform all of their covenants and obligations hereunder. The person executing this 
Agreement and any other document required hereby has full authority to act on behalf of and to bind 



6.1.14 Commissions . Seller has made no agreements respecting commissions or 
brokerage fees in connection herewith. Seller shall indemnify Buyer for any claims of commission 
through Seller. This indemnification provision shall survive the Closing. 

6.1.15 Environmental Regulations. To the best of Seller’s knowledge, the Assets to 
be conveyed hereunder are in compliance with all current applicable environmental, health and safety 
laws and regulations. 

6.1.16 Insurance Coverage. Seller carries, and has for the four (4) years immediately 
preceding the date of this Agreement carried, what it believes to be a commercially reasonable 
liability insurance policy on an occurrence basis. Such insurance shall be maintained in full force 
and effect through Closing. 

6.1.17 ACC Filings. To the best of Seller’s knowledge, there are no material 
inaccuracies in the information contained in the latest Annual Report filed with the Utilities Division 
of the ACC. 

6.1.18 Sufficiency and Adequacy. To the best of Seller’s knowledge, the Real 
Property to be conveyed pursuant hereto is adequate and sufficient to permit the Buyer to operate the 
Business in its usual and customary manner, and all Improvements are located within the Real 
Property conveyed pursuant hereto. 

6.1.19 Accuracy of Representations and Warranties. None of the representations and 
warranties of Seller contain any untrue statements of a material fact, or omit or misstate a material 
fact necessary in order to make the statements contained herein not misleading. 

The foregoing representations and warranties shall survive the Closing for a period of one (1) 
year and thereafter shall lapse except with respect to any breach of such warranties and 
representations with respect to which Buyer has commenced an action against Seller prior to the 
expiration of such one (1) year period. 

6.2 Buyer’s Representations. Buyer hereby represents to Seller as follows: 

6.2.1 Authority. Buyer has been duly formed and presently exists as a municipal 
corporation under the laws of the state of Arizona, and the entering into of this Agreement and the 
performance of Buyer’s obligations hereunder have been duly authorized by all proper and necessary 
actions, and do not violate any applicable governmental statute, rule, regulation, ordinance, contract 
or other restriction. The person executing this Agreement and any other documents required hereby 
has full authority to act on behalf of and to bind the Buyer in and to the obligations imposed on it by 
this Agreement. 

6.2.2 Commissions. Buyer has made no agreements respecting commissions or 
brokerage fees in connection herewith. Buyer shall indemnify Seller for any claims of commission 



6.2.3 Accuracy of Representations and Warranties. None of the representations and 
warranties of Buyer contain any untrue statements of a material fact, or omit or misstate a material 
fact necessary in order to make the statements contained herein not misleading. 

The foregoing representations and warranties shall survive the Closing for a period of one (1) 
year and thereafter shall lapse except with respect to any breach of such warranties and 
representations with respect to which Seller has commenced an action against Buyer prior to the 
expiration of such one (1) year period. 

Section 7. Indemnification. 

7.1 By Seller. Seller hereby agrees to indemnify Buyer against, and to hold Buyer 
harmless from, all actions, suits, proceedings, demands, claims, assessments, judgments, costs and 
expenses, including without limitation legal fees and disbursements, incurred by Buyer relating to (i) 
the Assets or Business and arising from acts, occurrences or matters that took place prior to the 
Closing and (ii) any material misrepresentation, breach of warranty or covenant, or nonfulfillment of 
any agreement on the part of Seller. 

7.2 BY Buyer. Buyer hereby agrees to indemnify Seller against, and to hold Seller 
harmless from, all actions, suits, proceedings, demands, claims, assessments, judgments, costs and 
expenses, including without limitation legal fees and disbursements, incurred by Seller relating to (i) 
the Assets and arising from acts, occurrences or matters that took place after the Closing (excluding 
acts of Seller, its agents or employees) and (ii) any material misrepresentation, breach of warranty or 
covenant, or nonfulfillment of any agreement on the part of Buyer. 

Section 8. Aid in Construction Agreements. At Closing, Seller shall assign and Buyer shall 
assume Seller’s rights and obligations under each of those Aid in Construction Agreements in which 
no party thereunder is in default of their obligations under such Agreements. 

Section 9. Escrow Agent. 

9.1 Deliverv of Transfer Instruments. The Transfer Instruments and any other documents 
required by this Agreement or applicable laws shall be placed by the parties into escrow with the 
Escrow Agent and shall be delivered to the appropriate party upon Closing. 

9.2 Other. The Escrow Agent agrees to do all things reasonably required by the terms of 
this Agreement to close this transaction. 

Section 10. Closing. The Closing of this sale shall occur no later than ten (10) business days after 
expiration of the Feasibility Period, but in no event later than December 3 1 , 2009, as provided under 
Section 5 of this Agreement. Notwithstanding the foregoing, the parties may extend the date of 
Closing until such later time by executing and delivering a written instrument to the Escrow Agent 
setting a new date for Closing. The new Closing date shall also be the new date for proration. 
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Section 11. ClosinP Documents. 

11.1 Seller’s Deposits. Prior to Closing, Seller shall deposit with Escrow Agent for 
delivery to Buyer, the following: 

1 1.1.1 The Transfer Instruments required by this Agreement. 

1 1.1.2 The form of Certificate re RUCO and ACC Assessments, substantially in the 
form set forth in Exhibit “M” hereto. 

1 1.1.3 Any other documents or instruments required by this Agreement. 

I 1.1.4 Any other instruments necessary to or reasonably required by Buyer or Escrow 
Agent to effectuate the transaction contemplated herein. 

11.2 Buyer’s Deposits. Prior to Closing, Buyer shall deposit with Escrow Agent for 
delivery to Seller the following: 

1 1.2.1 The Second Portion of the Purchase Price in immediately available United 
States funds. 

1 1.2.2 Any other instruments necessary to or reasonably required by Seller or Escrow 
Agent to effectuate the transaction contemplated herein. 

Section 12. Costs. 
the sale thereof shall be divided between Buyer and Seller, and paid through escrow, as follows: 

Costs of Closing and/or expenses connected with the transfer of the Assets and 

12.1 Attorneys’ Fees. Except as provided in Section 21.4 of this Agreement, each party 
shall pay its own attorneys’ fees and costs. 

12.2 Escrow Fees. The escrow fee and all filing and recording fees shall be divided 
equally between Buyer and Seller, to the extent that such recording fees or filing fees are for the 
Transfer Instruments. If any recording fees or filing fees are necessary as a result of recordings 
required to clear title, they shall be paid by Seller. 

12.3 Title Insurance. The premium for the Owner’s Title Policy attributable to standard 
coverage and the cost of any endorsements required to satisfy the Commitment or Title 
Requirements shall be paid by Seller. Buyer shall pay the difference between the standard premium 
and an extended premium, if any, plus the costs of any additional requirements for an extended title 
insurance policy. 

Section 13. Prorations. 

13.1 Prorations. All current real estate taxes against the Real Property shall be prorated as 
of 12:Ol a.m. on the date of Closing. As a municipal corporation, Buyer is exempt from the payment 
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of real estate taxes. Any errors in the proration resulting in a deficit in the payment of taxes through 
Closing shall thereafter remain the obligation of Seller. Any delinquent taxes, penalties and interest 
thereon for the Property shall be paid by Seller on or before Closing 

13.2 Assessments. All current assessments, both principal and interest, against the Real 
Property shall be prorated as of 12:Ol a.m. on the date of Closing. Seller shall pay any delinquent 
amounts on or before Closing. 

13.3 Other. 

13.3.1 Seller shall deliver the Records to Buyer on the Closing date. 

13.3.2 Seller shall transfer utility operations to Buyer as of Closing. 

13.3.3 Leases for Equipment (including vehicles) or premises, if any, shall be 
prorated as of Closing. 

13.3.4 Any meter deposits collected by Seller, refunds of which are payable to 
Seller’s customers, shall remain a liability of Seller as provided in Section 18 below and Buyer shall 
have no responsibility therefor. 

13.3.5 Personal property tax shall be prorated as of Clasing. As a municipal 
corporation, Buyer is exempt from the payment of personal property taxes. 

Section 14. Risk of Loss. 

14.1 Prior to Closing. The risk of loss for damage by fire or other casualty, or the taking 
by eminent domain, until Closing, shall remain the responsibility of Seller. Upon the happening of 
any material loss and within ten (10) business days after notification thereof, Buyer may elect in 
writing to terminate this Agreement or close the sale. If an election to terminate the Agreement is 
made, any money on deposit shall be returned to Buyer with accrued interest thereon and this 
Agreement shall thereupon become null and void. In the alternative, if an election to proceed with 
Closing is made by Buyer, any insurance proceeds and/or condemnation award in connection with 
the loss shall be given to Buyer, but there shall be no adjustment to the Purchase Price. 

14.2 After Closing. The risk of loss or damage by fire or other casualty, or the taking by 
eminent domain, shall be assumed by and be the responsibility of Buyer from and after the Closing. 

Section 15. Insurance. Buyer shall place its own insurance coverage on the Assets as of Closing. 
Insurance previously carried by Seller shall be canceled by Seller as of Closing. 

Section 16. Assignment of Agreement. The rights of each party under this Agreement may be 
assigned only with the prior written consent of the other party, which consent may be withheld for 
any reason, or for no reason. 
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Section 17. Default. 

17.1 Seller’s Default. 

17.1.1 Non -Monetarv Default. For the purposes of this Section 17, a “Non-Monetary 
Default” shall mean the failure of Seller to close this transaction after Buyer has tendered full 
performance when that failure is the result of any action by a third party encumbering the Assets by 
creating a cloud on the title of Seller’s ownership status which is not practicably susceptible to 
financial satisfaction prior to Closing and was not accepted by Buyer as a Permitted Encumbrance 
during the Feasibility Period. 

17.1.2 Monetary Default. For the purpose of this Section 17, a “Monetary Default” 
shall mean the failure of Seller to close this transaction after Buyer has tendered full performance, 
when that failure is a result of a monetary lien or encumbrance upon the Assets, which lien or 
encumbrance was not disclosed in the Commitment when received by Buyer and which can be cured 
by the application of a portion of the Closing proceeds. 

17.1.3 Seller’s Willful Refusal. For the purpose of this Section 17, “Seller’s Willful 
Refusal” shall mean the wrongful failure of Seller to close this transaction for reasons within Seller’s 
control, after Buyer has tendered full performance. 

17.1.4 Remedies . In the event of a default by Seller, Buyer’s exclusive remedies 
shall be as follows: 

17.1.4.1 In the event of a Non-Monetary Default, Buyer shall have ten 
(1 0) business days following such default in which to elect in writing to terminate this Agreement or 
waive the Non-Monetary Default and close this transaction. In the event Buyer elects to terminate 
this Agreement, this Agreement shall thereupon be null and void and the Earnest Money shall be 
immediately returned to Buyer, together with any interest earned thereon. If Buyer elects to waive 
the Non-Monetary Default and close the transaction, then Closing shall occur within ten (10) 
business days after Buyer’s written notice to close. There shall be no adjustment in the Purchase 
Price and Buyer shall accept whatever title Seller may be able to convey. 

17.1.4.2 In the event of a Monetary Default, the Escrow Agent is hereby 
instructed to withhold from Seller’s proceeds fiom the Closing a sufficient amount to cure the 
Monetary Default. 

17.1.4.3 In the event of Seller’s Willful Refusal, then Buyer shall be 
entitled to pursue its legal and equitable remedies as then may be available, including specific 
performance. 

17.2 Buyer’s Default. In the event Buyer fails to close this transaction after Seller has 
tendered full performance and all conditions to Buyer’s obligation to close have been satisfied, Seller 
shall be entitled to immediately receive the Earnest Money fiom the Escrow Agent as liquidated 
damages (and not as a penalty) for its damages incurred as a result of B 
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specifically agree that the provisions of A.R.S. Section 33-741, et seq. shall not apply to this 
Agreement. 

Section 18. Customer Deposits. Any meter deposits collected by Seller, refunds of which are 
payable to Seller’s customers, shall be refunded by Seller. Seller shall provide a list of all such 
refundable customer deposits and meter deposits to Escrow Agent and Buyer prior to Closing. Buyer 
shall not receive a credit against the Purchase Price therefor unless such deposits are not refknded by 
Seller as provided herein, in which event the amount of any refund made by Buyer shall be credited 
against the Final Portion of the Purchase Price. Seller shall be responsible for refunding all customer 
deposits and meter deposits, and shall do so in accordance with any requirements established by the 
ACC. Seller shall be entitled to offset customer deposits and meter deposits against amounts due 
from customers, in accordance with any requirements established by the ACC. Seller shall refund 
the remaining balance of customer deposits and meter deposits as a credit to the final month’s water 
service billing rendered by Seller, and shall provide documentation of same to Buyer and to the 
ACC. 

Section 19. Employees. Buyer shall not be obligated to employ any of Seller’s employees, if any, 
nor have any obligations to such employees, whatsoever. 

Section 20. Meter Readings and Billings. 

20.1 Meter Readings. 

20.1.1 Seller shall use its best efforts to read all customer meters on the date of 
Closing, but in any event, all meters will be read within five ( 5 )  days prior to Closing (the “Final 
Reading”). 

20.1.2 Seller shall continue to bill in its usual sequence for water usage prior to 
Closing and may, at its option, delay its usual billing sequence to coincide with the Final Reading. 

20.1.3 Seller shall bill for all services provided prior to the Final Reading at Seller’s 
rates. Buyer shall bill for all services provided after the Final Reading at Buyer’s rates. 

20.1.4 Buyer shall collect all payments for billings for services provided prior to the 
Final Reading and remit same to Seller within twenty (20) days of receipt thereof. With respect to 
any amounts billed for Seller’s services provided prior to the Final Reading, Buyer shall have no 
obligation or liability to take any action to effect collection on behalf of Seller, but Seller may, at its 
option, pursue the collection of its unpaid billings. 

Section 21. Miscellaneous Provisions. 

2 1.1 Notices. 

All notices and communications hereunder shall be in writing and shall be given by personal 
delivery, private courier whose practice it is to obtain a receipt upon delivery, or mailed first class, 
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registered or certified mail, postage prepaid, and shall be deemed received upon the earlier of actual 
delivery or two (2) days after deposit in the United States Mail as aforesaid. Notices to Seller or 
Buyer as the case may be shall be delivered or mailed to the following addresses: 

Seller Buyer 

Robin M. Thim 
468 1 East Coachlight 
P. 0. Box 13145 
Tucson, Arizona 85732 

Metropolitan Domestic Water 
6265 North La Cafiada Drive 
Tucson, Arizona 85704 

mprovement District 

21.2 Nature of Agreement. 

2 1.2.1 Agreement Negotiated. The terns and provisions of this Agreement represent 
the results of negotiations between Seller and Buyer, each of which has been represented by counsel 
of its own choosing and none of which have acted under duress or compulsion, whether legal, 
economic or otherwise. Consequently, the terms and provisions of this Agreement shall be 
interpreted and construed in accordance with their usual and customary meanings, and Seller and 
Buyer hereby waive the application of any rule of law which would otherwise be applicable in 
connection with the interpretation and construction of the Agreement, including (without limitation) 
any ruIe of law to the effect that ambiguous or conflicting terms or provisions contained in this 
Agreement shall be interpreted or construed against the party whose attorney prepared the executed 
draft or any earlier draft thereof. The Rule of Strict Construction shall not be used to interpret this 
Agreement, but rather this Agreement shall be construed to provide each party with the benefit of the 
bargain it has struck with the other party. 

2 1.2.2 Integration. All understandings and agreements heretofore between the parties 
are merged into this Agreement, which alone fully and completely expresses their agreement; the 
same is entered into after full investigation and neither party is relying upon any statements or 
representations by the other not embodied in this Agreement. 

21.2.3 Other Inducements. The parties agree that there are no promises, 
inducements, representations or agreements in connection with this Agreement except those 
specifically set forth herein in writing. 

2 1.2.4 Binding Effect upon Successors, Assigns and Heirs. Subject only to the 
provisions of Section 16, above, the provisions of this Agreement, and all rights and obligations 
hereunder, shall be binding upon the respective successors, assigns and heirs of Seller and Buyer. 

21.2.5 Modification . This Agreement may not be changed orally, but only by an 
agreement in writing, signed by the parties. 

21.2.6 Other Agreements. Seller shall not enter into any contracts, leases, 
agreements or amendments to existing agreements or encumbrances affecting the Assets while this 
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Agreement remains in force or subsequent to Closing of this transaction without the express written 
consent of Buyer, other than to remove a matter which the Title Insurer requires be removed to close. 

21.3 Relation of Parties: No Agency. It is expressly agreed and understood by the parties 
hereto that neither party is the agent partner, nor a joint venture partner of the other. It is also 
expressly agreed and understood that neither Seller nor Buyer has any obligations or duties to the 
other except as specifically provided for in this Agreement. 

2 1.4 Attorney’s Fees. In the event of any dispute regarding this Agreement, the prevailing 
party shall be entitled to receive, in addition to any other award, reasonable attorneys’ fees and costs, 
determined by the court or arbitrator and not a jury. 

2 1.5 Construction. 

2 1.5.1 Time . Time is of the essence of this Agreement. However, if any action is 
required to be taken on a Saturday, Sunday or legal holiday, the action shall be deemed timely taken 
if it is taken on the next regular business day. 

21.5.2 Headinas . The headings of this Agreement have been inserted for 
convenience of reference only and are to be ignored in any construction of the provisions hereof. 
Whenever a personal pronoun is used in any one gender, it shall be deemed to include all other 
genders as the case may require, and the singular shall include the plural, and vice versa, unless the 
context indicates to the contrary. 

21.5.3 Adverbs . Whenever the terms “herei’n”, “hereunder”, “hereof”, “therefor”, 
“thereover”, or similar terms are used, they shall refer to this entire Agreement as a whole and shall 
not refer solely to any particular section. 

21.5.4 Exhibits . All recitals, schedules and exhibits to this Agreement are fully 
incorporated herein as though set forth at length herein. 

2 1 S . 5  State Law. This Agreement and the conveyance provided for herein shall be 
governed by the laws of the State of Arizona. 

21.5.6 Counterparts . This Agreement may be executed in counterparts, and the 
signature of any person required by this Agreement shall be effective if signed on any and/or all 
counterparts. All counterparts together shall be considered one and the same Agreement. 

21.6 Force Majeure. The term “Force Majeure” as used herein shall mean cause beyond 
the control and without the fault or negligence of the party failing to perform, whether foreseen or 
unforeseen, including, but not limited to: Acts of God, acts of the public enemy, wars, insurrections, 
civil unrest, riots, terrorism, labor disputes, boycotts, fires, explosions, floods, unanticipated adverse 
geological and weather conditions, and acts of judicial or military authorities. Neither party will be 
liable to the other for any delay or non-performance of its obligations under this Agreement in the 
event and to the extent that such delay or nonperformance is caused by any e 
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Each party will inform the other party of the occurrence of any event of Force Majeure, and its 
expected duration and cessation, respectively, as soon as reasonably practical. In the event the 
Closing under this Agreement becomes suspended as the result of an event of Force Majeure for a 
continuous period exceeding sixty (60) days, then either party may terminate the Agreement with 
respect to the unperformed part of the Agreement and the Earnest Money shall be returned to Buyer. 

21.7 Conflict of Interest. Pursuant to A.R.S. Section 38-51 1, Buyer may cancel this 
Agreement within three (3) years after its execution, without penalty or further obligation, if any 
person significantly involved in initiating, negotiating, securing, drafting or creating the Agreement 
on behalf of Buyer is, at any time while the Agreement or any extension of the Agreement is in 
effect, an employee or agent of Seller in any capacity or a consultant to Seller with respect to the 
subject matter of the Agreement. 

Section 22. Inspection, Acceptance and Maintenance of Assets. 

22.1 Buyer. Buyer acknowledges that as of Closing, it will have inspected the condition of 
such of the Assets as it deems reasonably necessary, and will accept the Assets in “AS IS” condition, 
with no warranties express or implied except as set forth in Section 6 of this Agreement. 

22.2 Seller. Seller agrees to maintain the condition of the Assets in their current condition, 
ordinary wear excepted, to the date of Closing. Furthermore, Seller agrees that, from the Effective 
Date of this Agreement through the date of Closing, Seller shall consult with Buyer and take all 
reasonable steps to ensure that any infrastructure built or approved conforms with Buyer’s 
construction standards and does not impair Title Insurer’s willingness to issue the Title Policy. 

Section 23. 

23.1 Receivables. Buyer acknowledges that the records to be transferred to Buyer will 
contain information that may be needed by Seller from time to time for operation of the Thim Water 
Corporation. Buyer therefore agrees that Seller will have the right to reasonable access to such 
information for that purpose after reasonable prior notice and during regular business hours after 
Closing, including the right to make copies of such documents as Seller may need. 

23.2 Annual Reaulatow Assessments. Seller agrees and acknowledges that it shall be 
responsible for and pay all accrued and or payable ACC and RUCO Annual Regulatory Assessments 
at or prior to Closing. 

[Signatures follow] 
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BUYER: 

METROPOLITAN DOMESTIC 
WATER IMPROVEMENT DISTRICT 
a municipal corporation K 

Approved as to form: 

By: @A,&*%&, 
District Attorney 0 

R&in M. Thim, a married man dealing 
with his sole and separate property 

THIM UTILITY CO., an Arizona public 

Robin M. Thim, President 

E WATER COMPANY, 
corporation 
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ESCROW AGENT: 

Copy of the Agreement, including the Exhibits 
attached hereto, received and acknowledged: 

LAWYERS TITLE AGENCY OF ARIZONA, LLC, 
an Arizona limited liability company 
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LIST OF EXHIBITS 

Aid in Construction Agreements between Seller and Third Parties 

Description of Assets 

List of Improvements 

Licenses 

List of Records 

Certificates of Convenience and Necessity issued by the Arizona Corporation 
Commission in the Decisions 

Certificated Area (Legal Description) 

Maps of Certificated Area of the existing service area, including easements 
and major infrastructure 

Equipment used in the operation of wells, storage reservoirs, booster stations: 
transmission mains, and distribution systems, office equipment and motor vehicles 

Real Property (Legal Description) 

Form of Bill of Sale 

Form of Assignment and Assumption of Contract Rights and Intangibles 

Form of Special Warranty Deed 

Form of Assignment and Assumption of Easement and Property Rights 

Form of Assignment and Assumption of Water Rights and Well Registrations 

Form of Certificate re RUCO and ACC Assessments 

New Customer Premium Payment Schedule 
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Exhibit A 

Exhibit B 

ExhiiB-1 

M i B - 2  

M i B - 3  

Exhibit C 

Exhibit D 

Exhibit E 

Exhibit F 

Exhibit G 

Exhibit H 

Exhibit I 

Exhibit J 

Exhibit K 

Exhibit L 

Exhibit M 

Exhibit N 



Exhibit “A” 
Aid In Construction Agreements between Seller and Third Parties 

[See attached] 
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MXA between 
DVW and HB. 
Diablo, LLC 

MXA between 
DVW and KB 
Homes 
Tucson, Inc. 

MXA between 
DVW and 
Sierra Pacific 
Homes, LLC 

250890-7.DOC 

Summary of Three Extant Main Extension Agreements 
Entered into by the Diablo Village Water Company 

June 16,2006 

Agreement to 
serve Caddis 
Haley Estates, 
Lots 1-161 
December 8, 
2006 

Agreement to 
serve Sonoran 
Ranch Estates 
II (7 approvals 
to construct) 

April 6, 2007 

Agreement to 
serve Sonoran 
Ranch Estates 
II (2 Approvals 
to Construct) 

T15S, R12E, Section 16 

T15S, R12E, Section 8 

Exhibit A (Lots ownedho be served): Lots 1-309, 320-368, 
409-430, 456-477, 496-510, 541-548, and 571-572 

Approvals to Construct: 
(1) March 

9, 2006: Phase I A ,  Lots 1-16, and 53-128 
(2) March 9,2006: Phase 2A & 38, Lots 17-52, and 129- 
212 
(3) March 27, 2006: Lots 213-337 
(4) March 27, 2006: Lots 338-368 
(5) March 27,2006: Lots 456-477, 496-510, and 571-572 
(superseded) 
(6) May 3,2006: Supersedes March 27, 2006 Approval in 
order to add Lots 541-548 
(7) June 24,2006: Lots 369-408, 431 -455, 478-495, 51 1 - 
540, and 549-570 
T I S ,  R12E, Section 8 

Exhibit A (Lots owned/to be served): Lots 310-319, 369- 
408, 431-455, 478-495, 51 1-540, and 549-570 

Approvals to Construct: 

March 27,2006: Lots 21 3-337 
(2) June 24,2006: Lots 369-408, 431-455,478-495, 511- 
540, and 549-570 

(1 1 

23 



Exhibit “B” 
Description of Assets 

Real Property - See Exhibit “G” 

Improvements - See Exhibit “B-1” 

Equipment - See Exhibit “F” 

Inventory - None 

Contract Rights - See Exhibit “A” 

Licenses - See Exhibit “B-2” 

Certificates - See Exhibit “C” 

Warranties and Guarantees - None 

Records - List of Categories - See Exhibit “B-3” 
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Exhibit “B-1” 
List of Improvements 
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Exhibit “B-2” 
Licenses 
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Exhibit “B-3” 
List of Records 

Records will include all records that seller has in office with the exception of the Three Points 
area OR records that are combined with the Three Points area until that portion is purchased. 
These records include but may not be limited to the following: 

1. Arizona Corporation Commission 
A. Annual Reports 
B. Tariff and CC&N decisions 
C. Complaints and Inquiries 
D. Line Extension Agreements 

2. Arizona Department of Revenue 
A. Annual Notice of Value 
B. Annual Property Tax reports 

3. Arizona Department of Environmental Quality and PDEQ 
A. Annual Consumer Confidence Reports 
B. Permits 

a. Approval to Construct 
b. Approval Of Construction 
c. Non-Exempt Well Permit 
d. Drinking Water Service Agreements 

C. Drinking Water Compliance Reports 
D. Water testing reports 
E. Sampling Plans 
F. 
G. 

Arsenic remediation information for Lazy B 
Nitrate Blending plan history for E & T (Blending is no longer needed) 

4. Arizona Department Of Water Resources 
A. Notice of Intent of Serve 
B. Annual Water Withdrawal Reports 
C. Certificate of Assured Water Supply 
D. Hydrology Reports 
E. Well Drilling reports 
F. Annual CAGRD Reports 
G. 
H. 

Water Supply Plans/ Drought Preparedness Plans 
Service Area and Operating Distribution System Maps 
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5. Customer Data Base billing, payment and meter reading history 
A. Automatic draft information 
B. 
C. 

Diablo Village pending services in established subdivisions 
Diablo Village line extension refbnd information 

6. Pima County Waste Water 
A. 
B. Contract 
C. Annual Water Usage Report 

Records of customer information given 

7. All available engineering maps 

8. All available Invoices of equipment purchasing 
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Exhibit “C” 
Certificates of Convenience and Necessity issued by the 

Arizona Corporation Commission in the Decisions 

L pages attached] 
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Exhibit “D” 

Certificated Area (Legal Description) 

The legal descriptions are set forth in the Certificates 
attached as Exhibit “C” to Asset Purchase Agreement 
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Exhibit “E” 
Maps of Certificated Area of the existing service area, 

including easements and major infrastructure 
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pages attached] 
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Exhibit “F” 
Equipment used in the operation of wells, storage reservoirs, booster stations, 

transmission mains, and distribution systems, office equipment and motor vehicles 

pages attached] 
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Exhibit "G" 
Real Property (Legal Description) 

Diablo Village Water Company 

hip t5 South, Ratlige 12 East, 
escTibed as 7aIlows: 

and Salt River Base and 

r corner af said 5ecklon 16, said polnt being on me; East 
of Victor Drive as shitowrr on the subcjiFvEs3on 

ESTATES, Book 2 8  of' Maps and Plats at  page 33 thereof, recrc~rds of 
ArSzona; 
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COMMENCING at Northwest ssctlsn comef* fcm&ed an the centerllne af Vakncla 
and Vahalla Ruad wn on DXA6LU VELWGE E g A E S  SLWKS I, 2 and 3, a subdl 

I Arizona aaarding to the map or plat thereof of record in the afflm afthe 
County Recarder of Pima Countyyr Arizona, in Book 29 of Maps and Plats at page T f  
located in Section 16, Township $5 South, Range 12 East, Gifa and Salt River Bsse and 
Meridian, Pima County, Arizona; 

THENCE North 89 degrees 58 minutes 15 seconds East a d l s l ~ ~ - ~ . ~ e  of 824,51 feet; 

of 
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THENCE, leaving said Nofltresst mrner, South 00 degrea 43 minutes 05 seconds West, a 
distance of 65,92 feet tu the Southeast corner of w3d exi&ltrrg chain link fence; 

THENEC, leaving s&d 
distance of 22,4[3 feet to the 
utili ties; 

t&east cornerp Sauth OS degrees 25 rnlnutes 03 seconds East, a 
hemt corner of an easement for ingress, egress and pubfEc 
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THEIVCE South 82 degrees 28 rnlrruf~e-es 47 seconds West, a distance aF 48.11 feet 

THENCE North 82 degrees 28 minutes 47 seconds East, a distance of 44,OO feet; 
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THENCE ~~~~~~1~ along the East line af said West hajf, Narth 00 degrees 08 mfn 
seconds East, a distance? of 335,6 

THENCE South 88 degrees 34 mlrrutes 25 seconds West, a distance d 156.0 

THENCE South 88 degms 34 rnlrrurZ~es  25 sec~nds West, a dlstarrcle of 50.00 feet to the 
PUINT OF BEGINNING. 
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Exhibit “H” 
Bill of Sale 

For Ten Dollars and other good and valuable consideration paid Jinsert 
applicable Seller1 Y a b )  -- (“Seller”), the receipt and sufficiency of 
which are acknowledged, Seller sells, transfers, conveys and assigns to Metropolitan Domestic Water 
Improvement District, a municipal corporation organized under the laws of the State of Arizona 
(“Purchaser”), all of Seller’s right, title, and interest in and to that certain personal property listed on 
Exhibit “A” attached hereto and incorporated herein by this reference, including any and all 
warranties, if any, in connection with the same and the right to sue on any claim for relief under such 
warranties (the “Personal Property”). 

The Personal Property is sold in a used, and “as is, where is,” condition, with all 
faults. Seller makes no warranties, express or implied, of any kind to Purchaser regarding the 
Personal Property, except as specifically set forth in this Bill of Sale. 

Seller warrants to Purchaser that the Personal Property is free and clear of all liens, 
claims, and encumbrances in favor of any third party. Seller shall defend the title of the Personal 
Property against all acts of Seller and not otherwise. 

IN WITNESS WHEREOF, Seller has executed this Bill of Sale to be effective 
, 2009. 

[insert applicable Seller1 Y 

By: 
Name: 
Title: 

\ 
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EXHIBIT “A” TO BILL OF SALE 

All personal property owned by Seller of any type or kind located on, or used in 
connection with the operation or maintenance of the Real Property, including, without limitation, I the following: 

[Insert list of personal property 
comprising the Equipment, Inventory and Records] I 

I 
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1 
I 
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1 
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I 
1 
I 
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- EXHIBIT “By’ TO BILL OF SALE 

[INSERT LEGAL DESCRIPTION OF REAL PROPERTY] 
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Exhibit “I” 
Assignment and Assumption of Contract Rights and Intangibles 

THIS ASSIGNMENT AND ASSUMPTION OF CONTRACT RIGHTS AND 
INTANGIBLES (the “Assignment”) is made to be effective as of ,2009 
[fill in with Closing Date] (the “Effective Date”), between [insert applicable 
Assignor1 , a ( d  (“Assignor”), and Metropolitan Domestic Water 
Improvement District, a municipal corporation organized under the laws of the State of Arizona 
(“Assignee”). 

RECITALS: 

A. Under the terms of the Asset Purchase Agreement between Assignor, as 
Seller, and Assignee, as Purchaser, dated , 2009 (the “Agreement”), Assignor is 
assigning to Assignee and Assignee is acquiring all of Assignor’s interest in, to and under the 
Contract Rights (as defined in Section 1 of the Agreement) and any guaranties relating to the same, 
all as more particularly described on Exhibit “A” attached hereto and incorporated herein by this 
reference (collectively, the “Contract Rights”). 

B. Assignor is also assigning to Assignee and Assignee is acquiring all of 
Assignor’s legally assignable interest and obligations in, to and under the Licenses, Certificates, 
Warranties and Guaranties, Aid in Construction Agreements, (collectively, the “Additional 
Contract Rights”) and the Goodwill and Records, which are all more fully described on Exhibit 

ownership, operation or maintenance of the real property legally described on Exhibit “C” attached 
hereto and incorporated herein by this reference (the “Proper&”). 

66 B 99 attached hereto and incorporated herein by this reference and which pertain to or arise out of the - 

AGREEMENTS : 

NOW, THEREFORE, for good and valuable consideration, the receipt and 
sufficiency of which are hereby acknowledged, Assignor and Assignee agree as set forth below. 

1, Assignment of Contract Rights. Assignor assigns, conveys and transfers to 
Assignee all of Assignor’s right, title and interest in, to and under the Contract Rights and all claims 
and causes of action now existing under the same. 

2. Assumption of Contract Rights. Assignee assumes and agrees to perform, fulfill 
and comply with all covenants and obligations to be performed, fblfilled or complied with by the 
holder of the interest of the person to whom service is due under the Contract Rights arising from 
and after the Effective Date. 

3. Assignee’s Indemnification of Assignor Under The Contract Rights. Assignee 
shall and does indemnify Assignor against, and agrees to hold Assignor harmless from, all liabilities, 
obligations, actions, suits, proceedings or claims, and all costs and expenses (including, without 
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limitation, reasonable attorneys’ fees), incurred in connection with the Contract Rights, based upon 
or arising out of any breach or alleged breach of the Contract Rights by Assignee occurring or 
alleged to have occurred on or after the Effective Date. 

4. Assignor’s Indemnification of Assignee Under The Contract Rights. Assignor 
shall and does indemnify Assignee against, and agrees to hold Assignee harmless from, all liabilities, 
obligations, actions, suits, proceedings or claims, and all costs and expenses (including, without 
limitation, reasonable attorneys’ fees), incurred in connection with the Contract Rights, based upon 
or arising out of any breach or alleged breach of the Contract Rights by Assignor occurring or alleged 
to have occurred before the Effective Date. 

5. Assignment of Additional Contract Rights. Goodwill, and Records. Assignor 
assigns, conveys and transfers to Assignee, all of Assignor’s right, title and interest in, to and under 
the Additional Contract Rights, Goodwill, and Records. 

6. Assumption of Additional Contract Rights. Assignee assumes and agrees to pay 
all sums, and perform, fulfill and comply with all covenants and obligations to be performed and 
complied with by the holder of the interest of the person to whom service is due under the Additional 
Contract Rights arising on or after the Effective Date. 

7. Assignee’s Indemnification of Assignor Under The Additional Contract Rights. 
Assignee shall and does indemnify Assignor against, and agrees to hold Assignor harmless from, 
liabilities and losses incurred by Assignor as a result of claims brought against Assignor relating to 
causes of action under the Additional Contract Rights that accrue from and after the Effective Date. 

8. Assignor’s Indemnification of Assignee Under The Additional Contract Rights. 
Assignor shall and does indemnify Assignee against, and agrees to hold Assignee harmless from, all 
liabilities and any losses incurred by Assignee as a result of claims brought against Assignee, as 
Assignor’s successor in interest under the Additional Contract Rights, relating to causes of action 
under the Additional Contract Rights that accrued before the Effective Date. 

9. Cooperation. Assignor covenants and agrees to reasonably cooperate with 
Assignee, upon Assignee’s request, in making any claim or bringing any action under or on account 
of the Contract Rights, Additional Contract Rights, or Proceeds or any of them; provided, however, it 
will be at no cost to Assignor. 

10. Binding Effect. This Assignment shall inure to the benefit of and shall be 
binding upon the parties and their respective successors and assigns. 

1 1. Counterparts. This Assignment may be executed in counterparts, each of which 
shall be deemed an original, but all of which shall constitute one and the same instrument. 

12. Governing Law. This Assignment shall be governed by and construed in 
accordance with the laws of the State of Arizona. 
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13. Recitals. The Recitals set forth above are incorporated herein by this reference 
and are acknowledged by the parties to be true and correct. 

IN WITNESS WHEREOF, Assignor and Assignee have executed this Assignment as 
of the Effective Date. 

* 

ASSIGNOR: 

Jinsert applicable Assignor] Y 

By: 
Name: 
Title: 
Date: 

AS SIGNEE: 

Metropolitan Domestic Water Improvement 
District, a municipal corporation organized 
under the laws of the State of Arizona 

By: 
Name: 
Title: 
Date: 
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EXHIBIT “A” TO ASSIGNMENT 

[LIST OF CONTRACT RIGHTS] 
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EXHIBIT “B” TO ASSIGNMENT 
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EXHIBIT “C” TO ASSIGNMENT 

[LEGAL DESCRIPTION OF PROPERTY] 
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Exhibit “J” 
Special Warranty Deed 

When recorded, return to: 
Michael McNulty, Esq. 
Lewis and Roca LLP 
One South Church Avenue, Suite 700 
Tucson, Arizona 8570 1 - 16 1 1 

SPECIAL WARRANTY DEED 

For the consideration of the sum of Ten Dollars ($10.00) and other valuable 
consideration, [insert applicable Grantor1 Y (“Grantor”), does 
hereby grant, sell and convey unto Metropolitan Domestic Water Improvement District, a municipal 
corporation organized under the laws of the State of Arizona, the following described real property 
located in Pima County, Arizona: 

See Exhibit “A” attached hereto and by this reference made a part hereof (the “Property”) 

together with all rights, easements and privileges appurtenant thereto. 

SUBJECT only to those matters set forth on Exhibit “B” attached hereto and by this 
reference made a part hereof. 

Grantor warrants the title to the Property against all acts of Grantor subject only to the 
matters above set forth. 

IN WITNESS WHEREOF, the Grantor has caused these presents to be executed this 
day of , 2009. 

Jinsert applicable Grantor] Y 

a(n) 

By: 
Title: 
Name: 
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I 1 STATEOFARIZONA 
I ) ss. 

County of Pima 1 I i  
The foregoing instrument was acknowledged before me this day of 

,2009, by , the 
of 7 

, on behalf of the 
I 
E 

I '  

Notary Public 

My Commission Expires: 

250890-7.DOC 50 



Exhibit “K” 
Assignment and Assumption of Easement and Property Rights 

When recorded, return to: 
Michael McNulty, Esq. 
Lewis and Roca, LLP 
One South Church Avenue, Suite 700 
Tucson, Arizona 85701-1611 

Assignment of Easements and Property Rights 

For good and valuable consideration and pursuant to that certain Asset Purchase Agreement 
-, 2009 between Metropolitan Domestic Water Improvement District dated as of 

(“MD WID”) and Jinsert applicable Seller] 

[Seller] hereby assigns and transfers to MDWID all right, title and interest of [Seller] under 
certain easements and property rights as set forth in Exhibit “A” hereto, as of the close of business 
on > 2 0 0 2  

together with all rights, easements and privileges appurtenant thereto. 

SUBJECT only to those matters set forth on Exhibit “B” attached hereto and by this 
reference made a part hereof. 

Grantor warrants the title to the Property against all acts of Grantor subject only to the 
matters above set forth. 

Dated: ,2009. 

Jinsert applicable Sellerl Y 

By: 

250890-7 .DOC 
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1 STATE OF ARIZONA ) 

County of Pima 
) ss. 
) 

The foregoing instrument was acknowledged before me this day of 
, 2009, by , the 

of Y a(n> 
, on behalf of the 

1 

My Commission Expires: 1 
Notary Public 

A 
1 
1 
I 
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Assignment of Easements and Property Rights 
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Exhibit “L” 
Form of Assignment and Assumption of Water Rights and Well Registrations 

THIS ASSIGNMENT AND ASSUMPTION OF WATER RIGHTS AND WELL 
REGISTRATIONS (the “Water Rights Assignment”) is made to be effective as of 

, 2009 [fill in with Closing Date] (the “Effective Date”), between 
[insert applicable Assignor] , a@> (“Assienor”), and Metropolitan 

Domestic Water Improvement District, a municipal corporation organized under the laws of the State 
of Arizona (“Assignee”). 

RECITAL: Under the terms of the Asset Purchase Agreement between Assignor, as 
Seller, and Assignee, as Purchaser, dated , 2009 (the “Agreement”), Assignor is 
assigning to Assignee and Assignee is acquiring all of Assignor’s interest in, to and under the Water 
Rights and Well Registrations as defined in the Agreement, all as more particularly described on 
Exhibit “A” attached hereto and incorporated herein by this reference (collectively, the “Water 
Rights”). 

AGREEMENT: NOW, THEREFORE, for good and valuable consideration, the receipt 
and sufficiency of which are hereby acknowledged, Assignor and Assignee agree as set forth below. 

1. Assignment of Water Rights. Assignor assigns, conveys and transfers to 
Assignee all of Assignor’s right, title and interest in, to and under the Water Rights and all claims 
and causes of action now existing under the same. 

2. Assumption of Water Rights. Assignee assumes all covenants and obligations 
related to the ownership of the Water Rights arising from and after the Effective Date. 

3. Assignee’s Indemnification of Assignor under the Water Rights. Assignee shall 
and does indemnify Assignor against, and agrees to hold Assignor harmless from, all liabilities, 
obligations, actions, suits, proceedings or claims, and all costs and expenses (including, without 
limitation, reasonable attorneys’ fees), incurred in connection with the Water Rights, based upon or 
arising out of any breach or alleged breach of the Water Rights by Assignee occurring or alleged to 
have occurred on or after the Effective Date. 

4. Assignor’s Indemnification of Assignee under the Water Rights. Assignor shall 
and does indemnify Assignee against, and agrees to hold Assignee harmless from, all liabilities, 
obligations, actions, suits, proceedings or claims, and all costs and expenses (including, without 
limitation, reasonable attorneys’ fees), incurred in connection with the Water Rights, based upon or 
arising out of any breach or alleged breach of the Water Rights by Assignor occurring or alleged to 
have occurred before the Effective Date. 

5. Assignee’s Indemnification of Assignor under the Water Rights. Assignee shall 
and does indemnify Assignor against, and agrees to hold Assignor harmless from, all liabilities, 
obligations, actions, suits, proceedings or claims, and all costs and expenses (including, without 
limitation, reasonable attorneys’ fees), incurred in connection with the Water Rights, based upon or 
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arising out of any breach or alleged breach of the Water Rights by Assignee occurring or alleged to 
have occurred after the Effective Date. 

6. Cooperation. Assignor covenants and agrees to reasonably cooperate with 
Assignee, upon Assignee’s request, in making any claim or bringing any action under or on account 
of the Water Rights. 

7. Binding Effect. This Assignment shall inure to the benefit of and shall be 
binding upon the parties and their respective successors and assigns. 

8. Counterparts. This Assignment may be executed in counterparts, each of which 
shall be deemed an original, but all of which shall constitute one and the same instrument. 

9. Governing Law. This Assignment shall be governed by and construed in 
accordance with the laws of the State of Arizona. 

10. Recitals. The Recitals set forth above are incorporated herein by this reference 
and are acknowledged by the parties to be true and correct. 

IN WITNESS WHEREOF, Assignor and Assignee have executed this Assignment as 
of the Effective Date. 

ASSIGNOR: 

Jinsert applicable Assignor1 7 

By: 
Name: 
Title: 
Date: 

ASSIGNEE: 

Metropolitan Domestic Water Improvement 
District, a municipal corporation organized 
under the laws of the State of Arizona 

By: 
Name: 
Title: 
Date: 
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EXHIBIT “A” TO ASSIGNMENT OF WATER RIGHTS 

[LIST OF WATER RIGHTS, WELL REGISTRATIONS, STATEMENTS OF CLAIMANT AND 
SERVICE AREA RIGHTS] 

Municipal Provider Service Area Right No. 56- 
{Insert number of the applicable Assignor) 

Well Registrations Nos. 55- 
(Insert numbers of the applicable Assignor1 

Statements of Claim To Public Water Appropriated Prior to 1919 No. 36- (none) 

Statements of Claimant Nos. 39- (if any) 
{Insert data relative to the applicable Assignor1 

Certificates of Surface Water Right (none) 

Irrigation or Non-irrigation Grandfathered Groundwater Rights (none) 
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Exhibit “M” 
Form of Certificate re RUCO and ACC Assessments 

[Insert name of applicable Seller1 hereby certifies that (i) the annual Arizona 
Corporation Commission (“ACC”) assessment, due and payable pursuant to A.R.S. 0 40-401, and 
(ii) the Annual Residential Utility Consumer Office Assessment, due and payable pursuant to A.R.S. 
0 40-40 1 .O 1 , have been paid in full for gross operating revenues received by the company during 
calendar 2008. 

Dated this day of ,2009. 

Jinsert name of applicable Sellerl 

By: 

Name: 
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Exhibit “N” 
New Customer Premium Payment Schedule 
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Exhibit “A” 
Aid in Construction Agreements 

Diablo Village Water Company 

250324.1 
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MXA between 
DVW and HB. 
Diablo, LLC 

MXA between 
DVW and KB 
Homes 
Tucson, Inc. 

MXA between 
DVW and 
Sierra Pacific 
Homes, LLC 

Summary of Three Extant Main Extension Agreements 
Entered into by the Diablo Village Water Company 

June 16,2006 

4greement to 
serve Caddis 
Haley Estates, 
Lots 1-161 
December 8, 
2006 

Agreement to 
serve Sonoran 
Ranch Estates 
I I  (7 approvals 
to construct) 

April6, 2007 

Agreement to 
serve Sonoran 
Ranch Estates 
I I  (2 Approvals 
to Construct) 

T15S, RI2E, Section 16 

TIEIS, R12E, Section 8 

Exhibit A (Lots owned/to be served): Lots 1-309, 320-368, 
409-430,456-477,496-510,541-548, and 571 -572 

Approvals to Construct: 
(1) March 

9,2006: Phase IA, Lots 1-16, and 53-128 
(2) March 9,2006: Phase 2A & 3B, Lots 17-52, and 129- 
21 2 
(3) March 27,2006: Lots 213-337 
(4) March 27,2006: Lots 338-368 
(5) March 27,2006: Lots 456-477,496-510, and 571-572 
(superseded) 
(6) May 3,2006: Supersedes March 27,2006 Approval in 
order to add Lots 541-548 
(7) June 24,2006: Lots 369-408,431-455,478-495, 51 1- 
540, and 549-570 
T I S ,  R12E, Section 8 

Exhibit A (Lots owned/to be served): Lots 310-319, 369- 
408,431-455,478-495,511-540, and 549-570 

Approvals to Construct: 

March 27,2006: Lots 21 3-337 
(2) June 24,2006: Lots 369-408,431-455,478-495, 511- 
540, and 549-570 

(1 1 
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BRIAN C. McNElL 
Executive Director 

December 8,2006 

Ms. Ro?,in M. Thim 
Diablo Village Water Company 
Post OEce  Box 13145 
Tucson, Arizona 85732 

Dear his. Thiiin: 

The enclosed Main Extension Agreement between Diablo Village Water Company and 
KB Home Tucson Inc./Sonoran Ranch Estates I1 has met the provisions of A.A.C. R14-2-406, or 
company approved tariffs, and is approved, excepting those provisions, if any, not within the 
jurisdiction of the Arizona Corporation Commission. 

A copy of this agreement will remain on file in the Utilities Division's Central Files. 

Sincerely, 

Bradley G. Morton 
Public Utility Consumer Service Analyst I1 
Utilities Division 

BGM:tdp 

Enclosures 

1200 WEST WASHINGTON STREET: PHOENIX. ARIZONA 85007-2927 / 4M)WEST CONGRESS STREET; TUCSON. ARIZONA 85701-1347 

w.azcc .aov  
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DIABLO VILLAGE WATER COMPANY 

WATER LINE EXTENSION AGREEMENT 

This Water Line Extension Agreement (this "Agreement") is between DIABLO 
VILLAGE WATER COMPANY, an Arizona corporation, ("Utility"), with offices at 6810 East 
Broadway Boulevard, Tucson, Arizona 85710 and KB HOME TUCSON INC., an Arizona 
corporation ("Builder"), with offices at 250 South Craycroft Road, Suite 300, Tucson, Arizona 
8571 1. 

RECITALS 

A. Utility holds a Certificate of Convenience and Necessity issued by the Arizona 
Corporation Commission (the "Commission") that authorizes Utility to provide public utility 
water service within the planned community of Sonoran Ranch Estates 11. 

B. Builder proposes to develop a Subdivision within Diablo Village Water 
Company. 

C. Diablo Village Water Company requires that Builder enter into a line extension 
agreement with Utility, in accordance with "current tariffs and rules and regulations approved by 
the Commission" and further describes Builder's obligations. 

D. This Agreement is intended to cover Builder's construction and transfer, to Utility 
of "On-Site Subdivision Facilities," and Utility's refund to Builder of advances in aid of 
construction made by Builder. 

AGREEMENT 

In consideration of the foregoing recitals, the parties agree as follows: 

1. Definitions. Capitalized terms are defined as follows: 

1.1. "Distribution Facilities" means the water related facilities needed to be 
designed, constructed or installed by Builder for the purpose of providing water service to 
individual lots, housing, or commercial units within Subdivision as set forth in Exhibit A. 

1.2. "Equivalent Residential Unit" (or "ERUI') means a single-family 
residential dwelling located within Subdivision or - in the case of commercial or multi- 
family customers (excluding right-of-way irrigation) within Subdivision - its equivalent 
based on the manufacturer's rated capacity of the meter. 

1.3. "Final Acceptance" means Utility's written acceptance of the Distribution 
Facilities, to be issued after Operational Acceptance, and full completion of such 
facilities, and after Builder has provided all required submittals set forth in Paragraph 
6.12 and all fees set forth in Paragraphs 6.4 and 6.5. 
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1.4. Master Plan" means the approved water master-plan report has been 
submitted to the Utility by Builder's engineer, showing sizes and approximate locations 
of Distribution Facilities to be constructed to allow Utility to provide water service to 
Subdivision. 

1.5. "PDEQ" means the Pima County Department of Environmental Quality. 

1.6. "Operational Acceptance" means Utility's written acceptance of the 
construction of the Distribution Facilities, subject to further inspection by Utility and 
Builder's correction of any outstanding punch-list items. 

1.7. "Subdivision" means a residential parcel to be constructed by Builder, 
with Single Family Homes totaling approximately 427 lots and approximately net 
acres, located within Diablo Village Water Company's ACC Certificated Area, as more 
particularly described on Exhibit A. 

1.8. "Utility" means Diablo Village Water Company, an Arizona corporation, 
its successors and assigns. 

2. Authorizations: 

2.1. Utility will timely use its best efforts to obtain and renew any 
authorizations that are required by law or regulation to provide water services to the 
Subdivision. These authorizations include but are not limited to certificates of 
convenience and necessity, operating agreements, franchises, permits, and similar 
authorizations obtained from regulatory agencies and other governmental agencies. 

2.2. Builder will obtain a Certificate of Approval to Construct from PDEQ and 
all required zoning clearances, construction permits and similar authorizations from 
regulatory agencies and other governmental agencies for all Distribution Facilities, or 
other facilities to be constructed by Builder. 

2.3. Utility's obligations under this Agreement are contingent upon each 
party's receipt of all authorizations described in this Article 2. Utility is not liable to 
Builder or its contractors and subcontractors for damages if Builder begins construction 
or authorizes the start of construction before these authorizations are obtained. 

2.4. After all exhibits to this Agreement are completed, and the Certificate of 
Approval to Construct is obtained, Utility will promptly apply to the Commission for 
approval of this Agreement. 

3. Master Plan. Builder has prepared a Master Plan that shows the locations and 
sizing of all Distribution Facilities. To the extent not inconsistent with this Agreement, the Master 
Plan, is incorporated in and is a part of this Agreement. Any amendments to the Master Plan must 
be approved in writing by Utility. Once Utility approves an amendment to the Master Plan, the 
amended Master Plan becomes part of this Agreement. 
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4. Distribution Facilities. 

4.1. Builder will design, construct and install, or cause to be designed, 
constructed or installed, the Distribution Facilities, as detailed in the Master Plan. 
Builder’s estimated schedule of materials, unit quantities, and costs is set forth in Exhibit 
- B. Builder will pay all of the costs of constructing, installing, and connecting the 
Distribution Facilities including, but not limited to, the costs of engineering, materials, 
labor, transportation, equipment, necessary permits and approvals, easements, testing, 
corrections, insurance, and bonds. 

4.2. Builder will schedule completion of the Distribution Facilities to enable 
Utility to provide water service to the Subdivision as such service is requested. 

4.3. If requested by Utility, Builder will oversize the Distribution Facilities 
according to Utility’s specifications. Utility will reimburse Builder for the amount by 
which the material prices of the oversized facilities exceed the actual material prices of 
these facilities if not oversized. After Utility’s Final Acceptance of the oversized 
Distribution Facilities, Builder may request reimbursement by submitting a written 
invoice to Utility. Utility will pay the invoice within thirty (30) days of its receipt. 

4.4. Before Final Acceptance, or upon requesting water service, whichever is 
first, Builder will submit, as an advance in aid of construction, a cash payment for meter 
installations as specified in Utility’s then-current service and meter installation tariff, for 
each water meter to be set, by Utility. Within five (5) days after Utility approves 
Builder’s request. Utility will install a water meter and begin service to a unit. 

4.5. Before Final Acceptance of any phase of the Distribution Facilities, or 
upon requesting water service, whichever is first, Builder will submit a cash payment, 
based on meters to be installed by Utility, to pay for any water facilities hook-up fees. 
These fees are specified in more detail in Utility’s approved tariffs, will be contributions 
in aid of construction and will not be refunded or credited in any way. t 
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4.6. All plans, specifications, construction and installation of the Distribution 
Facilities must accord with good Utility practices, the rules, regulations, and requirements 
of the Arizona Department of Environmental Quality, Utility’s specifications and details, 
and the requirements of all other govenunental agencies with jurisdictional Builder will 
submit to Utility, for its review and approval, all plans and specifications, as well as 
preliminary plats, final plats, address maps, projected home closings by quarter, and other 
items reasonably requested by Utility. Construction will not commence until all plans and 
specifications have been approved in writing by Utility. Utility will not unreasonably 
withhold or delay its approval. Builder must begin substantial construction within one 
year from the date of the initial plan approval. If Builder begins construction of any 
facilities before all required approvals have been obtained, this construction will be at 
Builder’s sole risk and subject to repair, alteration, or reconstruction at Builder’s expense 
as directed by Utility or any governmental agency. 

4.7. Before beginning construction of any Distribution Facilities, Builder will, 
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at no cost to Utility, convey, or cause to be conveyed, to Utility, all necessary, perpetual 
non-exclusive fights-of-way and easements, in forms reasonably satisfactory to Utility’s 
counsel, and obtain all necessary zoning and other governmental approvals. 

4.8. Utility will provide, and Builder will comply with, inspection and testing 
requirements for the Distribution Facilities, Builder will notify Utility when the 
Distribution Facilities under construction are ready for inspection and testing. Utility will 
then promptly inspect these Distribution Facilities to determine if it can issue Operational 
Acceptance. Utility will not issue Operational Acceptance unless it has determined, 
following inspection and testing, that the Distributional Facilities have been constructed 
in accordance with the approved plans and specifications and will operate satisfactorily. 
Following an inspection, Builder will promptly correct all defects and deficiencies in 
construction, materials and workmanship. 

4.9. Distribution Facilities will not be placed in service until: (i) Utility has 
completed its operational inspection; (ii) Utility has issued its Operational Acceptance; 
and (iii) PDEQ has issued its Approval of Construction. 

4.10. Utility’s Operational Acceptance may contain a punch list of items that 
require correction. Once all items are corrected to Utility’s reasonable satisfaction, Utility 
will promptly issue a written Final Acceptance. Otherwise, all punch list items must be 
corrected to Utility’s reasonable satisfaction before Utility will issue a Final Acceptance. 
For one year after Utility’s written Operational Acceptance, Builder will, upon Utility’s 
request, promptly correct all defects and deficiencies in constriction,, materials and 
workmanship discovered by Utility. Builder will also repair or cause to be repaired 
promptly, and at no cost to Utility, all damage to the Distribution Facilities caused by 
construction operations within Subdivision. 

4.1 1. Upon Operational Acceptstn,ce a!! Dktrhi ibi i  Facilities become and 
remain Utility’s sole property without the requirement of any written document of 
transfer. Builder will, however, furnish any document pertaining to ownership and title 
that may be requested by Utility, including documents that evidence or confirm transfer 
of possession to Utility, and good and merchantable title free and clear of liens, or which 
contain provisions for satisfaction of liens by Builder. All risk of loss of Distribution 
Facilities remains with Builder until written Operational Acceptance by Utility of 
Distribution Facilities. Builder acknowledges that Utility has the right to, and may, 
connect its existing or hture water systems to the Distribution Facilities. 

5. Advances in Aid of Construction. 

5.1. Upon Operational Acceptance, Builder’s cost of construction and 
installation af Distribution Facilities will be treated as advances in aid of construction and 
eligible for refund under Paragraph 5.3 

5.2. If at1 or any portion of Builder’s advances in aid of construction, whether 
already paid or to be paid, will constitute taxable income to Utility, Builder will advance 
I b d s  to Utility in an amount required to gross-up the advance so that Utility’s after-tax 



benefit will equal what it would be if no taxes were owed. For advances already made, 
Builder will remit the required funds to Utility within thirty (30) days after Utility notifies 
Builder that the advances will likely constitute taxable income. Future advances, if any, 
will also be grossed up once Utility notifies Builder that the advances will likely 
constitute taxable income. Utility’s notice will include documentation reasonably 
necessary to substantiate its liability for income taxes, such as a determination or 
notification by a governmental authority, amendment to the Internal Revenue Code, a 
regulation promulgated by the Internal Revenue Service, or similar change to any statute, 
rule or regulation relating to this matter. If additional funds are paid by Builder under 
this paragraph, these funds will also constitute advances in aid of construction. Builder 
also indemnifies and holds Utility harmless for, from, and against any tax-related interest, 
fines and penalties assessed against Utility and other costs and expenses incurred by 
Utility, including legal fees, as a consequence of Builder’s late payment of the amounts 
described above. 

The gross-up amount will be calculated as follows: 
Where: G = Gross-up amount; A = Amount of advances; and R = Percentage tax rate. 

G=A x W(1-R); 

5.3. Refunds of advances in aid of construction will be made in accordance 
with this paragraph. There will be five (5) consecutive refund years for Distribution 
Facilities. Refund year one (l), which may be a partial year, will begin on the date utility 
service begins under paragraph 4.9 and will end on the next June 30. Refund years two 
through five (1-5) will each date from July 1 to June 30. Each refund year Utility will 
refund ten-percent (1 0%) of Utility’s total tariffed water revenues from customers in the 
Subdivision (excluding all gross receipts taxes or sales taxes, and all District, Municipal, 
County, State or Federally imposed regulatory assessments). For each refund year, Utility 
will pay a refund to Builder by the August 31 after the end of the refund year. Refunds 
will be paid for each of the refund years in which Utility receives revenue, but the total 
refbnds to be paid for Distribution Facilities cannot exceed the total amounts paid by 
Builder as advances in aid of construction. Any balance remaining at the end of the five- 
year period is nonrefundable. No interest will be earned or paid on any advance in aid of 
construction. 

6. General Provisions. 

6.1. After satisfaction of the following conditions, Utility will provide water 
service to the Subdivision in accordance with the rates, charges and conditions set forth 
in Utility’s Commission-approved tariffs: (i) Utility has issued Operational Acceptance 
of the Distribution Facilities; (ii) ADEQ has issued its Approval of Construction; and 
(iii) Builder has paid all fees required by this Agreement or by the terms of Utility’s then 
current and applicable tariffs. Utility’s rates, charges and tariffs are subject to change 
from time to time upon approval by the Commission. 

6.2. Utility will provide Builder water for construction uses within 
Subdivision, but only if water is available after serving all other customers connected to 
Utility’s system. Utility expects to meter all water, but upon Builder’s requests to use un- 
metered water and Utility’s approval, water used to construct water and wastewater 
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facilities may be un-metered. Utility will estimate, in accordance with Utility’s standard 
procedures, all un-metered water usage. Whether estimated or metered, Utility will bill 
Builder at Utility’s then-current tariff rate. Utility may estimate and bill Builder for any 
unauthorized un-metered water use for Subdivision. If Builder continues to use 
unauthorized un-metered water use after Utility notifies Builder to stop using 
unauthorized un-metered water, Utility may terminate this Agreement and have no 
further obligation to provide water service. 

6.3. Utility will use its best efforts to maintain satisfactory and continuous 
service, but does not guarantee a continuous supply of water service. Utility is not liable 
for damages occasioned by interruptions or failure to commence service or unsatisfactory 
service or any act or failure to act arising out of this Agreement caused by an act of God 
or the public enemy, accident, fire, explosions, strikes, riots, war, delay in receiving 
shipments of required material, order of any court or judge granted in any bona fide 
adverse legal proceedings or action, or any order of any commission or tribunal having 
jurisdiction in the premises; or without limitation by the precedimg enumeration, any 
other act or thing reasonably beyond its control, or incident to intemptions necessary for 
repairs or changes in Utility’s production, storage, transmission, and distribution 
facilities. 

6.4. Utility does not warrant, guarantee, or represent that the water utility 
services it provides will comply with any fire-protection requirements of any 
governmental agency, or of any county, municipal, or private fire-protection providers. 
Utility will only supply water at pressures required under A.A.C. R14-2-407.F for the 
n o t a l  operation of its system, but at not less than a pressure of 20 pounds per square 
inch. 

6.5. Builder must abandon all wells within Subdivision that are not owned or 
to be owned by Utility, an irrigation authority, or a water district, in accordance with 
A.A.C. R-12-15-8 16, the rules and orders of the Arizona Department of Water Resources, 
and Utility’s rules, standards and specifications for well abandonment. Utility will not 
provide Operational Acceptance of the Distribution Facilities before Builder abandons all 
wells identified by Utility, and Utility approves all well abandonments in writing. 

6.6. If a party waives or fails to enforce any provision of this Agreement, it 
does not mean that the party has generally waived the Agreement or relinquished any 
rights under the Agreement, and the Agreement remains in Tu11 force and effect. 

6.7. Communications under this Agreement should be should be addressed as 
follows: 

Builder: KB Home Tucson Inc. 
Attn: Jennifer D. Murray (?s 
250 South Cray Croft, Suite ,W 
Tucson, Arizona 85 7 1 1 
Facsimile Number: (520) 577-8972 



Utility: Diablo Village Water Company 
Attn: Robin M. Thim 
P.O. Box 13145 
Tucson, A2  85732 
Facsimile Number: (520) 240- 8999 

Either party may change its address by notifying the other party in writing. 

6.8. Utility is not an agent for Builder and will not incur any costs or expenses 
on behalf of Builder. Builder is not an agent for Utility and will not incur any costs or 
expenses on behalf of Utility. 

6.9. This Agreement is governed by the laws of the State of Arizona, and its 
performance is subject to regulation by the State of Arizona, and Arizona and federal 
regulatory agencies with jurisdiction. 

6.10. There are no oral or collateral agreements between the parties concerning 
the subject matter of this Agreement and any reasonably-related matters and this 
Agreement sets forth the entire understanding between the parties. All changes or 
amendments to this Agreement must be in writing and signed by the parties. If the 
Distribution Facilities will be designed or constructed in two or more phases, this 
Agreement applies to all such phases. 

6.1 1. Builder may once assign its rights, obligations, and interest in this 
Agreement. Builder will timely notify Utility of assignee’s new contact information 
under paragraph 6.7 of this Agreement and provide Utility a copy of the assignment 
document. Any additional attempted assignment of this Agreement without Utility’s prior 
written consent is void. This Agreement binds and inures to the benefit of the parties, and 
their respective legal representatives, successors and assigns. 

6.12. This Agreement is void - unless waived in writing by Utility - if Builder 
does not begin construction within one (1) year from the date of this Agreement. At least 
thirty (30) days before the date, Builder may issue a written request to Utility to extend 
this Agreement for a period of up to six months. The request for extension must set forth 
with particularity the circumstances requiring the extension, state Builder’s new proposed 
construction start date, and include a reasonable schedule to meet that date. Utility’s 
approval of the request for extension will not be unreasonably withheld. 

construction completion date of mk, 200v 
6.13. Builder estimates a construction start date of /!..LC% , 2006 and a 

[SIGNATURES APPEAR ON FOLLOWING PAGE] 



- IN WITNESS WHEREOF, the parties have duly executed this Agreement as of this 
day of ,2006. 

BUILDER: 

KB HOME TUCSON INC., an Arizona corporation 

UTILITY: 

DIABLO 
Arizona c 

c I/ I 

Its: President 

VILLAGE WATER COMPANY, an 



STATE OF ARIZONA ) 
) ss. 

COUNTY OF PIMA ) 

The foregoing instrument was acknowledged before me this h+ day of &58 , 
2006, b y R o k w C A . h ~ b a c L l o , r ,  the 5 V ?  of Kl3 HOME TUCSON &C., an 
Arizona corporation, on behalf of the corporation. 

My Commission Expires 
0@'30-0 y 

STATE OF ARIZONA ) 
) ss. 

COUNTY OF PIMA 1 

The foregoing instrument was acknowledged before me this .io"A day of &Y$f 5 p, 
2006, by Robin M Thim, the President of ARIZONA DIABLO VILLA E ATER 
COMPANY, an Arizona corporation, on behalf of the corporation. 

My C;oqn<,s$+ Expires 



EXHIBIT A 

LOTS CURRENTLY OWNED BY BUILDER 

Builder has purchased lot numbers 1 - 309, 320 - 368, 409 - 430, 456 - 477, 496 - 510, 
541 - 548 and 571 - 572 in the community commonly known as Sonoran Ranch Estates 11, Pima 
County, Tucson, Arizona. 
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PIMA COUNTY DEPARTMENT OF EDVRONMENTAL QUALITY 
TECHNICAL SERVICES DIVISION 

150 West Congress, ls'F1oor, Tucson, Arizona 85701-1317 
Telephone: 740-3340 

CERTIFICATE OF APPROVAL TO CONSTRUCT 
Water Facilities 

System Name: DIABLO VILLAGE WATER COMPANY System No.: 10-357 

Project Owner: DIABLO VILLAGE WATER COMPANY 

Address: P.O. BOX 13145, TUCSON, ARIZONA 85732-3145 

Project Location: T-15-S ,  R-12-E ,  SECTION 8 county : PIMA 

Description: WATER EXTENSION TO SERVE SONORAN RANCH ESTATES 11, LOTS 456- 
477, 496-510,  541-548 AND 571-572. 

Approval to construct the above, described facilities as represented in the 
approved plan on file with the Pima County Department of Environmental Quality 
is hereby given subject to the following provisions: 

AFTER COMPLETION OF CONSTRUCTION, A PROFESSIONAL ENGINEER, REGISTERED IN THE 
STATE OF ARIZONA SHALL COMPLETE A FINAL INSPECTION AND SUBMIT AN ENGINEER'S 
CERTIFICATE OF COMPLETION, ACCURATE "AS BUILT" PLANS, PRESSURE TEST RESULTS, 
CHLORINATION RESULTS AND MICROBIOLOGICAL TESTING RESULTS TO PIMA COUNTY 
DEPARTMENT OF ENVIRONMENTAL QUALITY IN ORDER TO OBTAIN AN APPROVAL OF 
CONSTRUCTION. THOSE PLANS MUST BE CLEAR BLUELINE PRINTS SUITABLE FOR 
MICROFILMING AND SHALL CLEARLY AND ADEQUATELY REPRESENT THE FACILITIES AS THEY 
ARE CONSTRUCTED. 

The State law, A.R.S. 49-353, requires that construction of the project must be 
in accordance with the rules and regulations of the Arizona Department of 
Environmental, Quality. 

If this project includes trenching, land sEripping, earthmoving or road 
construction, an air quality activity permit may be required pursuant to P. C. 
C. Title 17.12.470. For inquires, regarding air quality activity permits, 
please call 740-3957. 

If construction has not started within one year of the date of this Issue, this 
certificate will be void and a written extension of time shall be required. 

D a t e  Approved: May 3, 2006 
T h i s  approval supercedes the 
approval dated 3/27/06 to 
account for a change in lot 
numbers for this project. 

Ursula Kramer, 
Director 

i f l  

By: m- IC+/&&--/ 
Mike S d m o n d ,  R . s . 

Cc: P-File No. PO09506 By : ADEQ, SRO 
Diablo Village Water C O .  
Engineer- Castro Engineering 

Civil Engineer 

G:\Water\Water-Sewer Plan iteview\~pprovals\POO9506.wtr.doc 



WATER USE DATA SHEET 

NAME OF COMPANY -T 

+ ADEQ Public Water System Nd. 
I 10-357 

I I 

Other Water Sources in Gallons per Minute GPM 'm 
Fire Hydrants on System -bw e No 

!55,79 Total Water Pumped Last 13 Months (Gallons in Thousands)* 
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I Nordic Corp I Work Order I 
0 Number 000000004876 WO Code & Description: LOC LOCK OUT METER 

INFORMATION ASSIGNED BY OFFICE 
NAME: TOPACIO BRIT0 PHONE NO.: (520)490-7695 I SERVICEID: 34173 ISSUE DATE: 01/08/2009 

ACCOUNT NO: 34173-04 PROCESS DATE: 0 1/08/2009 
ROUTENO: 34 READ SEQDOl59 PROCESS TIME: 04:30 PM 
ADDRESS: 8171 W BOOTED EAGLE CT REQUESTED BY: 

METER NUMBER: 8 1 1497 1 1 ASSIGNED BY: NAR 
omments: 

LOCK OUT METER 

Fill in Serial number EVERY time* INFORMATION FROM THE FIELD 
1[ OLD METER READING: OLD METER #: 81 14971 1 

NEW METER READING: *NEW METER SERIAL # 
smments: 

UTILITY NOTES; PREVIOUS READ: 126960.00000 DATE: 0 1/05/2009 
Fill in # of Digits every time 

# OF DIGITS DATE COMPLETED: 

I I I 

I I 
I I I 

Total 

I Total Charges 

I 



COMMISSIONERS 
JEFF HATCH-MILLER - Chairman 

WILLIAM A. MUNDELL . . 
. MARC SPITZER 

MIKE GLEASON 
KRISTIN K. MAYES ARIZONA CORPORATION COMMISSION 

June 16,2006 

Ms. Robin M. Thim 
Diablo Village Water Company 
Post Office Box 13 145 
Tucson, Arizona 85732 

Dear Ms. Thim: 

BRIAN C. McNElL 
Executive Director 

The enclosed Main Extension Agreement between Diablo Village Water Company and 
H.B. Diablo, L.L.C. has met the provisions of A.A.C. R14-2-406, or company approved tariffs, 
and is approved, excepting those provisions, if any, not within the jurisdiction of the &zona 
Corporation Commission. 

A copy of this agreement will remain on. file in the Utilities Division’s Central Files. 

Sincerely, 

Bradley G. Morton 
Public. Utility Consumer Service Analyst I1 
Utilities Division 

BGM:tdp 

Enclosures 

cc: Brian Bozzo 

3 
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DIABLO VILLA,GE WATER COMPANY 
LINE EXTENSION AGREEMENT 

This Agreement is between Diablo Village Water Company, an Arizona corporation, (“Utility”), with 
offices at 6810 East Broadway Blvd, Tucson, Arizona 85710 and H.B. Diablo, L.L.C., an Arizona lim- 
ited liability company (“Builder”). 

Recitals: 
(capitalized terms not defined in the text are defined in Article 1) 

Utility holds a Certificate of Convenience and Necessity issued by the Arizona Corporation 
Commission that authorizes Utility to provide public utility water service within the planned 
community of Caddis Haley Estates, Pima County, Tucson, Arizona. 

Builder proposes to develop a Subdivision within Diablo Village Water Company. 

Diablo Village Water Company requires Builder to enter into a line ex agreement with 
Utility, in accordance with “current tariffs and rules and regulations approved by the Commis- 
sion’’ and W h e r  describes Builder’s obligations. 

This Agreement is intended to cover Builder’s construction and transfer to Utility of “On-Site 
Subdivision Facilities,” and Utility’s refund to Builder of advances in aid of construction made 
by Builder. 

In consideration of these recitals, the parties agree as follows: 

1. Definitions: Capitalized terms are defined as follows: 

1.1 

1.2 

1.3 

1.4 

1.5 

1.6 

“Agreement” means this Agreement, including all of its exhibits, amendments, and ad- 
denda. 

“Builder” means H.B. Diablo, L.L.C., an Arizona limited liability company, its succes- 
sors and assigns. 

“Commission” means the Arizona Corporation Commission. 

“Distribution Facilities” means the water related facilities needed to be designed, con- 
structed or installed by Builder for the purpose of providing water service to individual 
lots, housing, or commercial units within Subdivision as set forth in Exhibit B. 

“Equivalent Residential Unit” (or “ERU”) means a single-family residential dwelling lo- 
cated within Subdivision or-in the case of commercial or multi-family customers (ex- 
cluding right-of-way irrigation) within Subdivision-its equivalent based on the manu- 
facturer’s rated capacity of the meter. 

“Final Acceptance” means Utility’s written acceptance of the Distribution Facilities, to be 
issued d e r  Operational Acceptance, and full completion of such facilities, and after 
Builder has provided all required submittals set forth in Paragraph 6.12 and all fees set 
forth in Paragraphs 6.4 and 6.5. 
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1.7 “Master Plan” means the approved water master-plan report has been submitted to the 
Utility by Builder’s engineer, showing sizes and approximate locations of Distribution 
Facilities to be constructed to allow Utility to provide water service to Subdivision. 

1.8 “PDEQ’ means the Pima County Department of Environmental Quality. 

1.9 “Operational Acceptance’’ means Utility’s written acceptance of the construction of the 
Distribution Facilities, subject to M e r  inspection by Utility and Builder’s correction of 
any outstanding punch-list items. 

1.10 “Subdivision” means a residential parcel to be constructed by Builder, with single family 
homes totaling approximately 160 lots and approximately 31 net acres, located within 
Diablo Village Water Company’s ACC Certificated k e a ,  as described in Exhibit A. 

1.1 1 “Utility” means Diablo Village Water Company, an Arizona corporation, its successors 
and assigns. 

1.12 “Caddis Haley” means the approximate 31 acre planned community being developed by 
Builder in Pima County, Arizona. 

2. Intentionally Deleted 

3. Intentionally Deleted 

4. Authorizations: 

4.1 Utility will timely use its reasonable best efforts to obtain and renew any authorizations 
that are required by law or regulation to provide water services to the Subdivision. These 
authorizations include, but are not limited to, certificates of convenience and necessity, 
operating agreements, fianchises, permits, and similar authorizations obtained from regu- 
latory agencies and other governmental agencies. 

4.2 Builder will obtain a Certificate of Approval to Construct from PDEQ (see Exhibit D at- 
tached hereto) and all required zoning clearances, construction permits and similar au- 
thorizations from regulatory agencies and other governmental agencies for all Distribu- 
tion Facilities, or other facilities to be constructed by Builder. 

4.3 Utility’s obligations under this Agreement are contingent upon each party’s receipt of all 
authorizations described in this Article 4. Utility is not liable to Builder or its contractors 
and subcontractors for damages .if Builder begins construction or authorizes the start of 
construction before these authorizations are obtained. 

4.4 After all exhibits to this Agreement are completed, and the Certificate of Approval to 
Construct is obtained, Utility will promptly apply to the Arizona Corporation Comis -  
sion for approval of this Agreement. 

5. Master Plan : 

2 
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Builder has prepared a Master Plan that shows the locations and sizing of all Distribution Facili- 
ties. To the extent not inconsistent with this Agreement, the Master Plan is incorporated in and is 
a part of this Agreement. Any amendments to the Master Plan must be approved in writing by 
Utility. Once Utility approves an amendment to the Master Plan the amended Master Plan, be- 
comes part of this Agreement. 

Distribution Facilities: 

6.1 

6.2 

6.3 

6.4 

6.5 

6.6 

Builder will design, construct and install, or cause to be designed, constructed or in- 
stalled, the Distribution Facilities, as detailed in the Master Plan. Builder’s estimated 
schedule of materials, unit quantities, and costs is set forth in Exhibit C. Builder will pay 
all of the costs of constructing, installing, and connecting the Distribution Facilities in- 
cluding, but not limited to, the costs of engineering, materials, labor, transportation, 
equipment, necessary permits and approvals, easements, testing, corrections, insurance, 
and bonds. 

Builder will schedule completion of the Distribution Facilities to enable U~l i ty  to provide 
water service to the Subdivision as such service is requested. 

If requested by Utility, Builder will oversize the Distribution Facilities according to Util- 
i t y , ~  specifications. Utility will reimburse Builder for the amount by which the material 
prices of the oversized facilities exceed the actual material prices of these facilities if not 
oversized. After Utility’s Final Acceptance of the oversized Distribution Facilities, 
Builder may request reimbursement by submitting a written invoice to Utility. Utility will 
pay the invoice within, 30 days of its receipt. 

Before Final Acceptance, or upon requesting water service, whichever is first, Builder 
will submit, as an advance in aid of construction, a cash payment for meter installations 
as specified in Utility’s then current service and meter installation tariff, for each water 
meter to be set by Utility. Within five days after Utility approves Builder’s request, Util- 
ity will install a water meter and begin service to a unit. 

Before Final Acceptance of any phase of the Distribution Facilities, or upon requesting 
water service, whichever is first, Builder will submit a cash payment, based on meters to 
be installed by Utility, to pay for the following hook-up fees: 

a.) Water Facilities Hook-up Fee. 

These fees which are specified in more detail in Utility’s approved tariffs will be contri- 
butions in aid of construction and will not be refunded or credited in any way. 

All plans, specifications, construction and installation of the Distribution Facilities must 
accord with good Utility practices, the rules, regulations, and requirements of the Arizona 
Department of Environmental Quality, Utility’s specifications and details, and the re- 
quirements of all other governmental agencies with jurisdiction Builder will submit to 
Utility, for its review and approval, all plans and specifications, as well as preliminary 
plats, final plats, address maps, projected home closings by quarter, and other items rea- 
sonably requested by Utility. Construction will not commence until all plans and specifi- 
cations have been approved in ‘writing by Utility. Utility will not unreasonably withhold 



6.7 

6.8 

6.9 

or delay its approval. Builder must begin substantial construction within one year from 
the date of the initial plan approval. If Builder begins construction of any facilities before 
all required approvals have been obtained, this construction will be at Builder’s sole risk 
and subject to repair, alteration, or reconstruction at Builder’s expense as directed by 
Utility or any governmental agency. 

Before beginning construction of any Distribution Facilities, Builder Will, at no cost to 
Utility, convey, or cause to be conveyed, to Utility all necessary, perpetual non-exclusive 
rights-of-way and easements, in forms reasonably satisfactory to Utility’s counsel, and 
obtain all necessary zoning and other governmental approvals. 

Utility will provide, and Builder will comply with, inspection and testing requirements 
for the Distribution Facilities. Builder will notify Utility when the Distribution Facilities 
under construction are ready for inspection and testing. Utility will then promptly inspect 
these Distribution Facilities to determine if it can issue Operational Acceptance. Utility 
will not issue Operational Acceptance unless it has determined, following inspection and 
testing, that the Distributional Facilities have been constructed in accordance with the ap- 
proved plans and specifications and will operate satisfactorily. Following an inspection, 
Builder will promptly correct all defects and deficiencies in construction, materials and 
workmanship. 

Distribution Facilities will not be placed in service until: 

a.) Utility has completed its operational inspection; 

b.) Utility has issued its Operational Acceptance; and 

c.) PDEQ has issued its Approval of Construction. 

6.10 Utility’s Operational Acceptance may contain a punch list of items that require correc- 
tion. Once all items are corrected to Utility’s reasonable satisfaction, Utility will 
promptly issue a written Final Acceptance. Otherwise, all punch list items must be cor- 
rected to Utility’s reasonable satisfaction before Utility will issue a Final Acceptance. For 
one year after Utility’s written Operational Acceptance Builder will, upon Utility’s re- 
quest, promptly correct all defects and deficiencies in constriction, materials and work- 
manship discovered by Utility. Builder will also repair, or cause to be repaired promptly 
and at no cost to Utility, all damage to the Distribution Facilities caused by construction 
operations within Subdivision. Utility’s inspection or acceptance of Distribution Facili- 
ties: 

a.) does not relieve or limit Builder’s responsibilities and liabilities under this Agree- 
ment; or 

b.) does not constitute approval of fire-protection requirements set forth by a jurisdic- 
tional fire agency. 

6.1 1 Upon Operational Acceptance all Distribution Facilities become and remain Utility’s Sole 
property without the requirement of any written document of transfer. Builder will, how- 
ever, h i s h  any document pertaining to ownership and title that may be requested by 
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Utility, including documents that evidence or confirm transfer of possession to Utility, 
and good and merchantable title free and clear of liens, or which contain provisions for 
satisfaction of liens by Builder. All risk of loss of Distribution Facilities remains with 
Builder until written Operational Acceptance by Utility of Distribution Facilities. Builder 
acknowledges that Utility has the right to, and may, connect its existing or future water 
systems to the Distribution Facilities. 

6.12 Builder will, within 30 days of Operational Acceptance of the Distribution Facilities by 
Utility, furnish Utility with: 

a.) copies of all contracts and paid bills, invoices and other statements of expenses in- 
cwed by Builder, covering all of the costs of materials, equipment, supplies, con- 
struction and installation of the Distribution Facilities; 

I 
1 
I 
I 
I 
f 
I 
I 
I 
I 

b.) lien waivers and releases from contractors, subcontractors, and vendors for materi- 
als, equipment, supplies, and construction included in the Distribution Facilities; 

c.) receipts, specifying exact amount of payments in 111 by Builder to all contractors, 
subcontractors and vendors for all materials, equipment, supplies, labor, and other 
costs of construction of the Distribution Facilities; 

d.) “as-built” drawings on 4-mil Mylar, certified as to correctness by an engineer regis- 
tered in the State of Arizona and showing the locations, materials, and respective 
sizes, and pertinent construction details for all Distribution Facilities; and 

e.) CAD files, in electronic format acceptable to Utility, of the construction drawings, 
and, if Subdivision is a residential subdivision, of the final plat, in accordance with 
Utility’s specifications. 

7. Advances in Aid of Construction: 

7.1 Upon Operational Acceptance, Builder’s cost of construction and installation of Distribu- 
tion Facilities-as evidenced by the invoices fiunished to Utility under Paragraph 6.12- 
will be treated as advances in aid of construction and eligible for refund under Paragraph 
7.3 

7.2 If all or any portion of Builder’s advances in aid of construction, whether already paid or 
to be paid, will constitute taxable income to Utility, Builder will advance funds to Utility 
in an amount required to gross-up the advance so that Utility’s after-tax benefit will equal 
what it would be if no taxes were owed. 

a.) For advances already made, Builder will remit the required funds to Utility within 
30 days after Utility notifies Builder that the advances will likely constitute taxable 
income. 

b.) Future advances, if any, will also be grassed up once Utility notifies Builder that the 
advances will likely constitute taxable income. 

c.) Utikity ’s notice will include documentation reasonably necessary to substantiate its 
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liability for income taxes, such as a determination or notification by a governmental 
authority, amendment to the Internal Revenue Code, a regulation promulgated by 
the Internal Revenue Service, or similar change to any statute, rule or regulation re- 
lating to this matter. 

d). If additional funds are paid by Builder under this paragraph, these funds will also 
constitute advances in aid of construction. 

e.) Builder also indemnities and holds Utility harmless for, from, and against any tax- 
related interest, fines and penalties assessed against Utility and other costs and ex- 
penses incurred by Utility, including legal fees, as a consequence of Builder’s late 
payment of the amounts described above. 

f.) The gross-up amount will be calculated as follows: 

G=A x W(1-R) 

Where: G = Gross-up amount; 
A = Amount of advances; and 
R = Percentage tax rate. 

7.3 Refunds of advances in aid of construction will be made in accordance with this para- 
graph. There will be five consecutive refimd years for Distribution Facilities. Refund year 
one, which may be a partial year, will begin on the date utility service begins under para- 
graph 6.9 and will end on the next June 30. R e h d  years two through five will each date 
from July 1 to June 30. Each refund year Utility will refund ten-percent of Utility’s total 
tariffed water revenues from customers in the Subdivision (excluding all gross receipts 
taxes or sales taxes, and all District, Municipal, County, Sate or Federally imposed regu- 
latory assessments). For each refund year, Utility will pay a refund to Builder by the Au- 
gust 31 after the end of the refund year. Refunds will be paid for each of the refimd years 
in which Utility receives revenue, but the total refunds to be paid for Distribution Facili- 
ties cannot exceed the total amounts paid by Builder as advances in aid of construction. 
Any balance remaining at the end of the five-year period is non-refundable. No interest 
will be earned or paid on any advance in aid of construction. 

8. General Provisions: 

8.1 After satisfaction of the following conditions, Utility will provide water service to the 
Subdivision in accordance with the rates, charges and conditions set forth in Utility’s 
Commission-approved tariffs: 

a.) 

b.) 

c.) 

Utility has issued Operational Acceptance of the Distribution Facilities; 

ADEQ has issued its Approval of Construction; and 

Builder has paid all fees required by this Ageement or by the terms of Utility’s 
then-current and applicable tariffs. 

Utility’s rates, charges and tariffs are subject to change from time to time upon approval 
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8.2 

8.3 

8.4 

8.5 

8.6 

by the Commission. 

Utility will provide Builder water for construction uses within Subdivision, but only if 
water is available after serving all other customers connected to Utility’s system. Utility 
expects to meter all water, but upon Builder’s requests to use un-metered water and Util- 
ity’s approval, water used to construct water and wastewater facilities may be metered.  
Utility will estimate, in accordance with Utility’s standard procedures, all me te red  wa- 
ter usage. Whether estimated or metered, Utility will bill Builder at Utility’s then-current 
tariff rate. Utility may estimate and bill Builder for any unauthorized m e t e r e d  water 
use for Subdivision. If Builder continues to use unauthorized m e t e r e d  water use after 
Utility notifies Builder to stop using unauthorized un-metered water, Utility may tenni- 
nate this Agreement and have no f’urther obligation to provide water service. 

Utility will use its reasonable best efforts to maintain satisfactory and continuous service, 
but does not guarantee a continuous supply of water service. Utility is not liable for dam- 
ages occasioned by interruptions or failure to commence service or unsatisfactory service 
or any act or failure to act arising out of this Agreement caused by an act of God, or the 
public enemy, accident, fire, explosions, strikes, riots, war, delay in receiving shipments 
of required material, order of any court or judge granted in any bona fide adverse legal 
proceedings or action, or any order of any commission or tribunal having jurisdiction in 
the premises; or without limitation by the preceding enumeration, any other act or thing 
reasonably beyond its control, or incident to interruptions necessary for repairs or 
changes in Utility’s production, storage, transmission, and distribution facilities. 

Utility does not warrant, guarantee, or represent that the water utility services it provides 
will comply with any fire-protection requirements of any governmental agency, or of any 
county, municipal, or private fire-protection providers. Utility will only supply water at 
pressures required under AA.C. R14-2-407.F for the normal operation of its system, but 
at not less than a pressure of 20 pounds per square inch. 

Builder must abandon all wells within Subdivision that are not owned, or to be owned by 
Utility, an irrigation authority, or a water district, in accordance with A.A.C. R-12-1S-8i6, 
the rules and orders of the Arizona Department of Water Resources, and Utility’s rules, 
standards and specifications for well abandonment. Utility will not provide Operational 
Acceptance of the Distribution Facilities before Builder abandons all wells identified by 
Utility, and Utility approves all well abandonments in writing. 

Before beginning construction of Distribution Facilities, Builder will furnish Utility with 
appropriate certificates of insurance coverage effective during the period of construction 
in the following types and amounts: 

a.) Worker’s Compensation Insurance and Occupational Disease Disability Insurance 
in the benefit amounts required by the laws and regulations of the State of Arizona. 

b.) Commercial General Liability Insurance, including operations and protective liabil- 
ity coverage, with limits of not less than $2,000,000 combined single limit for bod- 
ily injury (including death) and property damage. When the work to be performed 
requires blasting, Builder’s insurance will specifically cover that risk. Utility will be 
named as an additional Insured. 
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8.7 

8.8 

8.9 

8.10 

8.1 1 

8.12 

c,) Comprehensive Automobile Liability Insurance with Limits of $300,00O/Single 
limit covering all owned and non-owned automobiles or trucks used by or on be- 
half of Builder in connection with the work. 

Builder indemnifies and holds Utility, its officers, directors, agents, and employees harm- 
less from and against all claims, damages, costs and expenses, including penalties and as- 
sessments, attorneys’ fees and court costs, to which they or any of them may be subjected 
by reason of injury, death, loss, claim, penalty, assessment or damage caused or contrib- 
uted to by the active or passive negligence of Builder, its agents, servants, employees, 
contractors or subcontractors in the execution of the work or in connection therewith. If 
any suit or other proceeding is brought on this account, Builder will assume the defense 
at Builder’s expense and will pay all judgements rendered therein. The foregoing indem- 
nity does not cover any negligent or wrongful acts of Utility, its officers, directors, agents 
or employees. 

If a party waives or fails to enforce any provision of this Agreement, it does not mean 
that the party has generally waived the Agreement or relinquished any rights under the 
Agreement, and the Agreement remains in full force and effect. 

Communications under this Agreement should be addressed as follows: 

Builder: H.B. Diablo, L.L.C. 
3567 East Sunrise Drive, Suite 219 
Tucson, A2 85718 
Telephone: 520-529-2822 
Fax: 520-577-239 1 

Utility: Diablo Village Water Company 
Attn: Robin M Thim 
P.O. Box 13 145 
Tucson, AZ 85732 
Telephone: 520-290-1255 
Fax: 520-290-8999 

Either party may change its address by notifying the other party in writing. 

Utility is not an agent for Builder and will not incur any costs or expenses on behalf of 
Builder. Builder is not an agent for Utility and will not incur any costs or expenses on be- 
half of Utility. 

This Agreement is governed by the laws of the State of Arizona, and its performance is 
subject to regulation by the State of Arizona, and Arizona and federal regulatory agencies 
with jurisdiction. 

There are no oral or collateral agreements between the parties concerning the subject 
matter of this Agreement and any reasonably-related matters and this Agreement sets 
forth the entire understanding between the parties. All changes or amendments to this 
Agreement must be in writing and signed by the parties. If the Distribution Facilities will 
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8.13 

8.14 

8.15 

be designed or constructed in two or more phases, this Agreement applies to all such 
phases. 

Builder may once assign its rights, obligations, and interest in this Agreement. Builder 
will timely notify Utility of assignee’s new contact information under paragraph 8.9 of 
this Agreement and provide Utility a copy of the assignment document. h y  additional 
attempted assignment of this Agreement without Utility’s prior written consent is void. 
This Agreement binds and inures to the benefit of the parties and their respective legal 
representatives, successors and assigns. 

This Agreement is void-unless waived in writing by Utility-if Builder does not begin 
construction within one year fkom the date of this Agreement. At least 30 days before the 
date, Builder may issue a written request to Utility to extend this Agreement for a period 
of up to six months. The request for extension must set forth with particularity the cir- 
cumstances requiring the extension, state Builder’s new proposed construction start date, 
and include a reasonable schedule to meet that date. Utility’s approval of the request for 
extension will not be unreasonably withheld. 

Builder estimates a construction stp-t date of P- L ..: \ *  -. , 2 0 0 ~  and a 
construction completion date of -. . , ,- - ~ *- ,20-* 

Signed by the parties as of t2\ .-- .* . ,200- 

.C., an Arizona limited liability company 

Date Appro~ed: __ io -1 lo.-~G--- 
Decision No.; - ---Î -_ 

Arizona Corporation Commission 
Dirgct~r 6; ut\/$igs 

By: h . m &  
STATE OF Arizona ) 

Countyof Pima ) 

The foregoing instrument was acknowledged before me this , 
2 0 0 a  by Robin M Thim, President of Diablo Village Water Company, an Arizona corporation, on 
behalf of the corporation. 

) ss. 

&riL 
s/s‘ day of &&% 

My Commission expires: 

9 



STATE OF Arizona ) 

Countyof Pima ) 
) ss. 

5 - 
The foregoing instrument was acknowledged before me this :, ’” *\. 

2 0 0 ~ ,  by J. Robert Hadd 111 on behalf of H.B. Diablo, L.L.C. an Arizona limited liabilsy company in 
his capacity as Manager 

day of t ; .- . i. . 7 

My commission . .  . /- .’ . .  .... ... . . .  , 
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SECTlON 16, T-15-S, R - 7 2 4  
G&SRM, PIMA COUNN, ARIZONA 

SCALE: 3" = 7 MILE 
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EXHIBIT C - COST BREAKDOWN 
Page 1 of 2 

$tm&rd Fom sf Agreement Bebeen Owner and Confrxtzr 
where the basis of payment is a ST'PULATED SUM 

I AGREEMENT made as of the 12th day of December in the year of 2005 
(ln word ,  indicate day, monrh and year) 

BETWEEN the Owner: 
(Name, address and other infornlation) 

HB Diablo, an Arizona limited liability Company 
3567 E. Sunrise, Suite 219 
Tucson, A 2  857 18 

and the Contractor: 
(Name, address and other information) 

Eagle Rock Excavating, LLC 
4750 N. La Cholla Blvd. I Tucson, A 2  85705 

The Project is: 
(Name and location) 

Caddis Haley Estates 
Valencia & Vahalla 

The Architect is: 
(Name, address and other information) 

Castro Ehgineering Corp 
3580 W. Ina Road, Suite 200 

I 

I Tucson, AZ 85741 

The Owner and Contractor agree as follows. 

ADDITIONS AND DELETIONS: 
The author of this document has 
added information needed for its 
completion. The author may also 
have revised the text of the 
original AIA stand'ard form. An 
Additions and Deletions Report 
that notes added information as 
well as revisions to the standard 
form text is available from the 
author and should be reviewed. 
A vertical line in the left margin of 
this document indicates where 
the author has added necessary 
information and where the author 
has added to or deleted from the 
original AIA text. 

This document has important 
legal consequences. 
Consultation with an attorney 
is encouraged with respect to 
its completion or modification. 

AIA Document A201-1997, 
General Conditions of the 
Contract for Construction, is 
adopted in this document by 
reference. Do not use with other 
general conditions unless this 
document is modified. 

This document has been 
approved and endorsed by The 
Associated General Contractors 
of America. 

AIA Document A l D l N -  1997. Copyright @1915.1918.1925,1937.1951.1958.1961.1963, 1967,1974,1977, 1987.1991 and 1997 by The American 

Unauthorized reproductton or distribution of this AlA* Oocument, or any portion of iL m y  result In severe civil and criminal penalties, and will be 
prosecuted to the maximum extent possible under the law. This document was produced by AlA sotrware at 15:03:24 on 12/12/2005 under Order 
No.1 Do01 61 109-1 which expires on 2/1/206, and is not for resale. 
User Notes: 

Institute Ot Architecls. All rights reserved. WARNING: Thts AIA' Document is protected by U.S. Copyright Law and Inlernational Treaties. 1 

(707923908) I 
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Caddis iiaiey Estates 

Line itern cost breakdown: 

EXHIBIT C - COST BREAKDOWN 
Page 2 of 2 

A. Onsite Earthwork 
1 Mobilization 
2 Silt fence 
3 Gravel entrance 
4 Temporaty "V" trench 
5 Clear & Grubb 
6 8" pre-compaction & scarification Of fill areas 
7 Mass Excavation and Backfill of Material Onsite 
8 Qver-excavation 
9 Import & place material 

10 Fine grade basins 
11 Finish Pads 

8. Public Sewer 
1 lO"PVCSDR35 
2 10" DIP SP 2000 
3 8" PVC SDR 35 
4 4' Manhole with standard frame & cover 
5 Manhole collar per detail 213 
6 6. stabilized surface treatment 
7 Tie into existing blockout 
8 HCS services 
9 Testing 

Attachment "A" 

161 Lots 

Qty: 

1 
8775 
1440 
3800 
34 

109000 
33440 
4900 
32435 
8700 
161 

1229 
192 

5904 
27 
6 

30180 
1 

161 
1 

Note 1: Backwater valves specifically exduded from this proposal. 
Note 2 Any bypass pumping that may be required by PCWWM will be done on a T 8 M basis. 

C. Water 
1 12" PVC CL 200 Mainline 
2 12" DIP CL 350 
3 8" PVC CL 200 Mainline 
4 6" PVC CL 200 Mainline 
5 6"DIP CL 350 Mainline 
b Abandon 8" waterline 
7 Connect to existing 
8 12" valves 
9 8"vakres 

10 6" valves 
11 Hydrants 
12 2" DVA 
13 ARV 
14 314" Single Service 
15 1" Double Service 
16 Testing 

Note 1: Service price includes Qoing back & setting meter boxes after curb is instaiied. 

Unit Cost: 

$ 5.000.00 
$ 2.20 
$ 1 .oo 
$ 0.50 
$ 825.00 
$ 0.36 
$ 3.12 
$ 3.12 
$ 10.22 
$ 1 .oo 
$ 330.00 
Total 

$ 38.16 
$ 93.35 
$ 29.52 
$ 3.216.00 
$ 600.00 
$ 2.50 
$ 750.00 
s 634.00 
s 1,000.00 
Total 

$ 67.75 
$ 85.04 
$ 59.89 
$ 26.41 
$ 42.33 
$ 8.00 
$ 400.00 
$ 1,840.00 
$ 1,025.00 
$ 720.00 
$ 2,225.00 
$ 515.00 
$ 500.00 
$ 732.00 
$ 950.00 
$ 1.000.00 
Total 

12-Dec-05 

Total: 

5.000.00 $ 
$ 19.305.00 
$ 1,440.00 
$ 1.900.00 
$ 28,050.00 
$ 39,240.00 
$ 104,332.80 
$ 15,288.00 
$ 331.485.70 

8.700.00 $ 
$ 53,130.00 
$ 607,871.50 

$ 46.898.64 
$ 17.923.20 
$ 174.286.08 
$ 86.832.00 
$ 3.600.00 
$ 75.450.00 
$ 750.00 
$ 102,074.00 
$ 1 .ooo.oo 
$ 508.813.92 

$ 42.005.00 
$ 12,245.76 

$ 150.537.00 
$ 3.809.70 
$ 4,744.00 
$ 1,600.00 
$ 9,200.00 
$ 2,050.00 
$ 21.600.00 
$ 28,925.00 
$ 515.00 
$ 2,000.00 
$ 8,052.00 
$ 71,250.00 

$ 1,197.ao 

$ 7 .ooo.oo 
$ 360,731.26 
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CERTIFICATE OF APPROVAL TO CONSTRUCT 
Water and/or Waetewater F a c i l i t i e s  

Pl;ojrct Location: T-XS-S, R - 1 2 - E ,  SECTION 16 county: PIMA 

Description: PIAT32 EXTENSION TO SSRV"; CADDIS EALEY ESTATSS, LOTS 1-162 

jxpproval to construct  the above, described f a c i l i t i e s  as represented in the  
approved p lan  on file w i t h  the 2ima county Department of Enviranmental Quality- 
is hereby given subject to the following provisions : 

A PROFESSIONAL E N G m E R ,  REGISTERED IN THE STATE OF ARIZONA, OR A PERSON UNDER 
THE DIRECT SUPERVISION THEREOF, S m L  COMPLETE A FINAL INSPECTION AM) SWMTT A 
CERTIFICATE OF COMPLETION TO THE DEPARTMENT. AFTER COMPLETION OF CONSTRUCTION, 
AND ACCEPT-CB BY PIMA COUNTY, ACCURATE "AS BUILT" PLANS, AN ENGINEER'S 
CERTIFICATE OF COT!@LETION, PRESSURE AND MICROBIOLOGICAL TESTING SHALL BE 
PREPARED AND SUBMXTTED TO PIMA COUNTY DEPARTMENT OF ENVLR0"TAL QUALITY IN 
ORDER TO OBTAIN AN APPROVAL OF CONSTRUCTION. 

The Sta te  l a w ,  A . R . S .  49-353, requires that construction of the project m u s t  be 
in accordance with the rules and regulations of the 9-rizona D e p a r t m e n t  of 
Environmental Quality. 

If this project includes trenching, land stripping, earthmovinq or road 
construction, arr air quality activity- permit may be raquired pursuant to P. C. 
c .  Title 17.12.470. For inquires, reqarding ail: quality activity permits, 
Dlease cail 740-3957. 

if construction has not started within one year of the d a t e  of this issue, this 
certif icate will be void and a written extension of time shall be required. 

Date approved: January 6 ,  2006 
This approval supercedes the 
sppmval dated 10/12/06 to 
zccowt  for a 2-y"ar t i m e  
extension - 

Uxsula  K r a m e r  
Director 

BY :.- Bichard A G r i m a l d i  

Deputy Dizcctor 
i 



COMMISSIONERS 
MIKE GLEASON -Chairman 

WILLIAM A. MUNDELL 
JEFF HATCH-MILLER 

KRISTIN K. MAYES 
GARY PIERCE ARIZONA CORPORATION COMMISSION 

BRIAN C. McNElL 
Executive Director 

Ms. Robin M. Thim 
Diablo Village Water Company 
Post Office Box 13 145 
Tucson, Arizona 85732 

April 6,2007 

Dear Ms. Thim: 

The enclosed Main Extension Agreement between Diablo Village Water Company and 
Sierra Pacific Homes LLC, Sonoran Ranch Estates 11, Lots 213-337 has met the provisions of 
A.A.C. R14-2-406, or company approved tariffs, and is approved, excepting those provisions, if 
any, not within the jurisdiction of the Arizona Corporation Commission. 

A copy of this agreement will remain on file in the Utilities Division’s Central Files. 

Sincerely, 

Bradley G. Morton 
Public Utility Consumer Service Analyst I1 
Utilities Division 

BGM:tdp 

Enclosures 

1200 WEST WASHINGTON STREET PHOENW. ARIZONA 85007-2927 I400WEST CONGRESS STREET; TUCSON. ARIZONA 85701-1347 

WWW.aZCC.QOV 
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DIABLO VILLAGE WATER COMPANY 

WATER LINE EXTENSION AGREEMENT 

This Water Line Extension Agreement (this "Agreement") is between DIABLO 
VILLAGE WATER COMPANY, an Arizona corporation, ("Utility"), with offices at 
68 10 East Broadway Boulevard, Tucson, Arizona 8571 0 and SIERRA PACIFIC 
HOMES LLC, ("Builder"), with offices at 2855 W. Master Pieces Dr, Suite 101, 
Tucson, Arizona 85741. 

CITAL S 

A. Utility holds a Certificate of Convenience and Necessity issued by the Arizona 
Corporation Commission (the "Commission") that authorizes Utility to provide public 
utility water service within the planned community of Sonoran Ranch Estates 11. 

B. Builder proposes to develop a Subdivision within Diablo Village Water Company. 

C. Diablo Village Water Company requires that Builder enter into a line 
extension agreement with Utility, in accordance with "current tariffs and rules and 
regulations approved by the Cornmission" and hrther describes Builder's obligations. 

D. This Agreement is intended to cover Builder's construction m d  transfer to 
Utility of "On-Site Subdivision Facilities," and Utility's refund to Builder of advances 
in aid of construction made by Builder. 

AGREEMENT 

In consideration of the foregoing recitals, the parties agree as follows: 

1. Definitions. Capitalized terms are defined as follows: 

1. "Distribution Facilities" means the water related facilities needed to be 
designed, constructed or installed by Builder for the purpose of 
providing water service to individual lots, housing, or commercial units 
within Subdivision as set forth in Exhibit A. 

2. "Equivalent Residential Unit" (or 'TRU") means a single-family 
residential dwelling located within Subdivision or - in the case of 
commercial or multi-family customers (excluding right-of-way 
irrigation) within Subdivision - its equivalent based on the 
manufacturer's rated capacity of the meter. 

3. "Final Acceptance" means Utility's written acceptance of the Distribution 
Facilities, to be issued after Operational Acceptance, and full completion 

# 



of such facilities, and after Builder has provided all required submittals 
set forth in Paragraph 6.12 and all fees set forth in Paragraphs 6.4 and 
6.5. 

4. Master Plan" means the approved water master-plan report has been 
submitted to the Utility by Builder's engineer, showing sizes and 
approximate locations of Distribution Facilities to be constructed to 
allow Utility to provide water service to Subdivision. 

5. "PDEQ" means the Pima County Department of Environmental Quality. 

6. "Operational Acceptance" means Utility's written acceptance of the 
construction of the Distribution Facilities, subject to further inspection 
by Utility and Builder's correction of any outstanding punch-list items. 

7. "Subdivision" means a residential parcel to be constructed by Builder, 
with Single Family Homes totaling approximately 145 lots and 
approximately 22 net acres, located within Diablo Village Water 
Company's ACC Certificated Area, as more particularly described on 
Exhibit A. 

8. "Utility" means Diablo Village Water Company, an Arizona corporation, 
its successors and assigns. 

2. Authorizations: 

1 ~ Utility will timely use its best efforts to obtain and renew any 
authorizations that are required by law or regulation to provide water 
services to the Subdivision. These authorizations include but are not 
limited to certificates of convenience and necessity, operating 
agreements, franchises, permits, and similar authorizations obtained 
from regulatory agencies and other governmental agencies. 

I 
8 
1 
19 
I 
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2. Builder will obtain a Certificate of Approval to Construct from PDEQ 
and all required zoning clearances, construction permits and similar 
authorizations from regulatory agencies and other governmental 
agencies for all Distribution Facilities, or other facilities to be 
constructed by Builder. 

3. Utility's obligations under this Agreement are contingent upon each 
party's receipt of all authorizations described in this Article 2. Utility is 
not liable to Builder or its contractors and subcontractors for damages if 
Builder begins construction or authorizes the start of construction before 
these authorizations are obtained. 



4. After all exhibits to this Agreement are completed, and the Certificate of 
Approval to Construct is obtained, Utility will promptly apply to the 
Commission for approval of this Agreement. 

3. Master Plan. Builder has prepared a Master Plan that shows the locations and 
sizing of all Distribution Facilities. To the extent not inconsistent with this 
Agreement, the Master Plan, is incorporated in and is a part of this Agreement. 
Any amendments to the Master Plan must be approved in writing by Utility. 
Once Utility approves an amendment to the Master Plan, the amended Master 
Plan becomes part of this Agreement. 

4. Distribution Facilities. 

1. Builder will design, construct and install, or cause to be designed, 
constructed or installed, the Distribution Facilities, as detailed in the 
Master Plan. Builder‘s estimated schedule of materials, unit quantities, 
and costs is set forth in Exhibit B. Builder will pay all of the costs of 
constructing, installing, and connecting the Distribution Facilities 
including, but not limited to, the costs of engineering, materials, labor, 
transportation, equipment, necessary permits and approvals, easements, 
testing, corrections, insurance, and bonds. 

2. Builder will schedule completion of the Distribution Facilities to enable 
Utility to provide water service to the Subdivision as such service is 
requested. 

3 ~ If requested by Utility, Builder will oversize the Distribution Facilities 
according to Utility’s specifications. Utility will reimburse Builder for 
the amount by which the material prices of the oversized facilities 
exceed the actual material prices of these facilities if not oversized. After 
Utility’s Final Acceptance of the oversized Distribution Facilities, 
Builder may request reimbursement by submitting a written invoice to 
Utility. Utility will pay the invoice within thirty (30) days of its receipt. 

4. Before Final Acceptance, or upon requesting water service, whichever is 
first, Builder will submit, as an advance in aid of construction, a cash 
payment for meter installations as specified in Utility’s then-current 
service and meter installation tariff, for each water meter to be set, by 
Utility. Within five ( 5 )  days after Utility approves Builder’s request. 
Utility will install a water meter and begin service to a unit. 

5. Before Final Acceptance of any phase of the Distribution Facilities, or 
upon requesting water service, whichever is first, Builder will submit a 
cash payment, based on meters to be installed by Utility, to pay for any 
water facilities hook-up fees. These fees are specified in more detail in 
Utility‘s approved tariffs, will be contributions in aid of construction and 
will not be refunded or credited in any way. 



I .  All plans, specifications, construction and installation of the Distribution 
Facilities must accord with good Utility practices, the rules, regulations, 
and requirements of the Arizona Department of Environmental Quality, 
Utility’s specifications and details, and the requirements of all other 
governmental agencies with jurisdictional Builder will submit to Utility, 
for its review and approval, all plans and specifications, as well as 
preliminary plats, final plats, address maps, projected home closings by 
quarter, and other items reasonably requested by Utility. Construction 
will not commence until all plans and specifications have been approved 
in writing by Utility. Utility will not unreasonably withhold or delay its 
approval. Builder must begin substantial construction within one year 
from the date of the initial plan approval. If Builder begins construction 
of any facilities before all required approvals have been obtained, this 
construction will be at Builder’s sole risk and subject to repair, 
alteration, or reconstruction at Builder’s expense as directed by Utility or 
any governmental agency. 

2. Before beginning construction of any Distribution Facilities, Builder will, 
at no cost to Utility, convey, or cause to be conveyed, to Utility, all 
necessary, perpetual non-exclusive fights-of-way and easements, in 
forms reasonably satisfactory to Utility’s counsel, and obtain all 
necessary zoning and other governmental approvals. 

3. Utility will provide, and Builder will comply with, inspection and testing 
requirements for the Distribution Facilities, Builder will notify Utility 
when the Distribution Facilities under construction are ready for 
inspection and testing. Utility will then promptly inspect these 
Distribution Facilities to determine if it can issue Operational 
Acceptance. Utility will not issue Operational Acceptance unless it has 
determined, following inspection and testing, that the Distributional 
Facilities have been constructed in accordance with the approved plans 
and specifications and will operate satisfactorily. Following an 
inspection, Builder will promptly correct all defects and deficiencies in 
construction, materials and workmanship. 

4. Distribution Facilities will not be placed in service until: (i) Utility has 
completed its operational inspection; (ii) Utility has issued its 
Operational Acceptance; and (iii) PDEQ has issued its Approval of 
Construction. 

5. Utility’s Operational Acceptance may contain a punch list of items that 
require correction. Once all items are corrected to Utility’s reasonable 
satisfaction, Utility will promptly issue a written Final Acceptance. 
Otherwise, all punch list items must be corrected to Utility’s reasonable 
satisfaction before Utility will issue a Final Acceptance. For one year 
after Utility’s written Operational Acceptance, Builder will, upon 



Utility’s request, promptly correct all defects and deficiencies in 
constriction,7 materials and workmanship discovered by Utility. Builder 
will also repair or cause to be repaired promptly, and at no cost to 
Utility, all damage to the Distribution Facilities caused by construction 
operations within Subdivision. 

6. Upon’ Operational Acceptance all Distribution Facilities become and 
remain Utility’s sole property without the requirement of any written 
document of transfer. Builder will, however, furnish any document 
pertaining to ownership and title that may be requested by Utility, 
including documents that evidence or confirm transfer of possession to 
Utility, and good and merchantable title free and clear of liens, or which 
contain provisions for satisfaction of liens by Builder. All risk of loss of 
Distribution Facilities remains with Builder until written Operational 
Acceptance by Utility of Distribution Facilities. Builder acknowledges 
that Utility has the right to, and may, connect its existing or fixture water 
systems to the Distribution Facilities. 

4. Advances in Aid of Construction. 

1. Upon Operational Acceptance, Builder’s cost of construction and 
installation of Distribution Facilities will be treated as advances in aid of 
construction and eligible for refund under Paragraph 5.3 

2. If all or any portion of Builder’s advances in aid of construction, whether 
already paid or to be paid, will constitute taxable income to Utility, 
Builder will advance funds to Utility in an amount required to gross-up 
the advance so that Utility’s after-tax benefit will equal what it would be 
ifno taxes were owed. For advances already made, Builder will remit 
the required funds to Utility within thirty (30) days after Utility notifies 
Builder that the advances will likely constitute taxable income. Future 
advances, if any, will also be grossed up once Utility notifies Builder 
that the advances will likely constitute taxable income. Utility’s notice 
will include documentation reasonably necessary to substantiate its 
liability for income taxes, such as a determination or notification by a 
governmental authority, amendment to the Internal Revenue Code, a 
regulation promulgated by the Internal Revenue Service, or similar 
change to any statute, rule or regulation relating to this matter. If 
additional funds are paid by Builder under this paragraph, these funds 
will also constitute advances in aid of construction. Builder also 
inderntiifies and holds Utility harmless for, from, and against any tax- 
related interest, fines and penalties assessed against Utility and other 
costs and expenses incurred by Utility, including legal fees, as a 
consequence of Builder’s late payment of the amounts described above. 



The gross-up amount will be calculated as follows: G=A x W(1- 
R); Where: G = Gross-up amount; A = Amount of advances; and R = 
Percentage tax rate. 

1. Refunds of advances in aid of construction will be made in accordance 
with this paragraph. There will be five ( 5 )  consecutive refund years for 
Distribution Facilities. Refund year one (I), which may be a partial year, 
will begin on the date utility service begins under paragraph 4.9 and will 
end on the next June 30. Refund years two through five (1-5) will each 
date from July 1 to June 30. Each refund year Utility will refund ten- 
percent (1 0%) of Utility’s total tariffed water revenues from customers 
in the Subdivision (excluding all gross receipts taxes or sales taxes, and 
all District, Municipal, County, State or Federally imposed regulatory 
assessments). For each refund year, Utility will pay a refund to Builder 
by the August 3 1 after the end of the refund year. Refunds will be paid 
for each of the refund years in which Utility receives revenue: but the 
total refunds to be paid for Distribution Facilities cannot exceed the total 
amounts paid by Builder as advances in aid of construction. Any balance 
remaining at the end of the five-year period is nonrefundable. No 
interest will be earned or paid on any advance in aid of construction. 

4. General Provisions. 

1. After satisfaction of the following conditions, Utility will provide water 
service to the Subdivision in accordance with the rates, charges and 
conditions set forth in Utility’s Commission-approved tariffs: (i) Utility 
has issued Operational Acceptance of the Distribution Facilities; (ii) 
ADEQ has issued its Approval of Construction; and (iii) Builder has 
paid all fees required by this Agreement or by the terms of Utility’s then 
current and applicable tariffs. Utility’s rates, charges and tariffs are 
subject to change from time to time upon approval by the Commission. 

2. Utility will provide Builder water for construction uses within 
Subdivision, but only if water is available after serving all other 
customers connected to Utility’s system. Utility expects to meter all 
water, but upon Builder’s requests to use un-metered water and Utility‘s 
approval, water used to construct water and wastewater facilities may be 
un-metered. Utility will estimate, in accordance with Utility’s standard 
procedures. all un-metered water usage. Whether estimated or metered, 
Utility will bill Builder at Utility’s then-current tariff rate. Utility may 
estimate and bill Builder for any unauthorized un-metered water use for 
Subdivision. If Builder continues to use unauthorized un-metered water 
use after Utility notifies Builder to stop using unauthorized un-metered 
water, Utility may terminate this Agreement and have no further 
obligation to provide water service. 



3. Utility will use its best efforts to maintain satisfactory and continuous 
service, but does not guarantee a continuous supply of water service. 
Utility is not liable for damages occasioned by intemptions or failure to 
commence service or unsatisfactory service or any act or failure to act 
arising out of this Agreement caused by an act of God or the public 
enemy, accident, fire, explosions, strikes, riots, war, delay in receiving 
shipments of required material, order of any court or judge granted in 
any bona fide adverse legal proceedings or action, or any order of any 
commission or tribunal having jurisdiction in the premises; or without 
limitation by the preceding enumeration, any other act or thing 
reasonably beyond its control, or incident to interruptions necessary for 
repairs or changes in Utility’s production, storage, transmission, and 
distribution facilities. 

4. Utility does not warrant, guarantee, or represent that the water utility 
services it provides will comply with any fire-protection requirements of 
any governmental agency, or of any county, municipal, or private fire- 
protection providers. Utility will only supply water at pressures required 
under A.A.C. R14-2-407.F for the normal operation of its system, but at 
not less than a pressure of 20 pounds per square inch. 

5. Builder must abandon all wells within Subdivision that are not owned or 
to be owned by Utility, an irrigation authority, or a water district, in 
accordance with A.A.C. R-12-15-8 I 6,  the rules and orders of the Arizona 
Department of Water Resources, and Utility’s rules, standards and 
specifications for well abandonment. Utility will not provide Operational 
Acceptance of the Distribution Facilities before Builder abandons all 
wells identified by Utility, and Utility approves all well abandonments in 
writing . 

6 .  If a party waives or fails to enforce any provision of  this Agreement, it 
does not mean that the party has generally waived the Agreement or 
relinquished any rights under the Agreement, and the Agreement 
remains in full force and effect. 

7. Communications under this Agreement should be should be addressed as 
follows: 

Builder: SIERRA PACIFIC HOMES LLC 
Attn: John Agresti 

2855 W. Master Pieces Dr, Suite 101 
Tucson, Arizona 85741 
Facsimile Number: (520) 795-3923 

Utility: Diablo Village Water Company 
Attn: Robin M. Thim 
P.O. Box 13 145 



Tucson, A2 85732 
Facsimile Number: (520) 290-8999 

Either party may change its address by notifling the other party 
in writing. 

8. Utility is not an agent for Builder and will not incur any costs or expenses 
on behalf of Builder. Builder is not an agent for Utility and will not incur 
any costs or expenses on behalf of Utility. 

9. This Agreement is governed by the laws of the State of Arizona, and its 
performance is subject to regulation by the State of Arizona, and 
Arizona and federal regulatory agencies with jurisdiction. 

10. There are no oral or collateral agreements between the parties 
concerning the subject matter of this Agreement and any reasonably- 
related matters and this Agreement sets forth the entire understanding 
between the parties. All changes or amendments to this Agreement must 
be in writing and signed by the parties. If the Distribution Facilities will 
be designed or constructed in two or more phases, this Agreement 
applies to all such phases. 

1 1. Builder may once assign its rights, obligations, and interest in this 
Agreement. Builder will timely notify Utility of assignee’s new contact 
information under paragraph 6.7 of this Agreement and provide Utility a 
copy of the assignment document. Any additional attempted assignment 
of this Agreement without Utility’s prior written consent is void. This 
Agreement binds and inures to the benefit of the parties, and their 
respective legal representatives, successors and assigns. 

12. This Agreement is void - unless waived in writing by Utility - if Builder 
does not begin construction within one (1) year from the date of this 
Agreement. At least thirty (30) days before the date, Builder may issue a 
written request to Utility to extend this Agreement for a period of up to 
six months. The request for extension must set forth with particularity 
the circumstances requiring the extension, state Builder’s new proposed 
construction start date, and include a reasonable schedule to meet that 
date. Utility’s approval of the request for extension will not be 
unreasonably withheld. 

13. Builder estimates a construction start date of &t c I\ 26 ,2007 
and a construction completion date of M 4 4- ,2007. 

[SIGNATURES APPEAR ON FOLLOWING PAGE] 



IN WITNESS WHEREOF, the parties have duly executed this Agreement as of 
this a day of ./ii&xce/:d ,2007. 

BUILDER 

SIERRA PACIFIC HOMES LLC 

By: 

UTILITY: 

DIABLO VILLAGE WATER 

I Its: President 



STATE OF ARIZONA ) 
) ss. 
COUNTY OF PIMA ) 

The foregoing in wledged before me this $2 day of 
, the JKcp&+f Sierra Pacific 

STATE OF ARIZONA ) 

COUNTY OF PIMA ) 
) ss. 

The foregoing instrument was acknowledged before me t h i s a e d a y  of 
.#&&-uAA.A 

WATER COh?IPl&Y, an Arizona corporation, on behalf of the corporation. 
,2007, by Robin M Thim, the President of DIABLO VILLAGE 

= 
.-e 

L 

. . .. 
b.. .L.. 



LOTS GUlRRENTLY OWNED BY BUILDER 

Builder’has purchased lot numbers 3 10-3 19,359-408.43 1-455.478-495.5 1 1 - 
540.549-570 in the community commonly known as Sonoran Ranch Estates 11, (Book 
60. Page 47). Pima County, Tucson, Arizona. 



u t E  06 1z:uup I Y H L  L o n s c r u c L i u r i  z JL” V Y L  v 8 .- I 
a.= Sonoran Ranch Estates 2 

I 
DESCRlPTlON QUANTITY UNIT U-hnTPRlCE 

SWPPP 
2,500.00 Gravel Entrance 7.00 EA 

Erosion Control (Straw Bales) 25.00 EA 30.00 
Subtotal SWPPP 

NAC Construction 
Ill 8359 W. Taogerine Rd. 

I 

AMOUNT 

17,500.00 
750.00 

S18,290.00 

Ouote To: 

GRADING 
Removal of AC Pavement 55.00 

Attention: 
Phone: 
- Fax: 

ITEM 

-I 

SY J 27.00 I 1,485.00 

10 
20 

Removal of Concrete Curb 
Sawcut AC 
Export (Budget) 
Import Borrow (Budget) 
Parkway Grading 

Subtotal Grading 

30 
182.001 LF 8.00 1,456.00 
350.00 LF 2-00 700.00 
500.00 CY 10.00 5,000.00 
500.00 CY 32.00 16,000.00 

0.75 I 21,43050 28,574.00 SY 
I M6,07150 

40 

90 
100 

50 
60 
70 
80 

PAVING I 
15,184.60 fh\I*1 SubgmdePrep 13,204.001 SY 1.15 

A m  Base Course (3”) 13,204.00) SY 5.15 

I - -  

110 
I20 
130 
140 
150 
I60 
170 

8 

Maraoa, AZ 85653 
Contact: Allen Sheppard 
Phone: 520-682-285s 
Fax: 520-W4-3440 

r AC No. (2 ID”) 13,204.00 SY 11.25 148,545.00 1 
Street Signs( 1 post, 2 s i p )  13.00 . EA 900.00 
Stop Signs 8.00 EA 60.00 

 stop Bars 

Adjust Water VaIve F&C to Grade 15.00 EA 275.00 
. Install Survey Monuments 13.00 EA 250.00 

8.00 EA 250.00 2,000.00 
Adjust h!S€€(SwE() F&C to Grade 12-00 EA 500.00 

Siem Pacific Homes 
2855 W- Master Pieces Dr. 
Tucson, AZ 85741-3759 

Subtotal Paving 
~~~ ~~ 

STORM DRAIN 
180 Slope Grading 

Mike Gmdner 
795-1978 
793-3923 

1,000.00 SY 3.00 3,000.00 QrA” 

Job Name: 
Date of Plms: 
Plan No.: 
Revision Date: 
Estimate No.: 
Date of Proposal: November 22,2006 

Sonoran Ranch Estates 2 

190 Riprap (Dumped) (1 2”) 1,000.00 SF 
200.00 LF 200 higation Sieeving (4”) Esrirnate 

18.00 18,000.00 Rap (4 
10.00 2,000.00 Df.,. 

R e c e i v e d  T i m e  N o v o  22. tl:47AM 

Page i of2 



I I I I 1 

7 -  ITEM 

2 10 

DESCRLPTION QUANTITY UNlT UNITPWCE AMOUhT 
$23,000.00 Subtotal Storm Drain 

SEWER 
145.001 EA 1,210.00 175,450.00 - HCS Sewer (PVC) 4" 

220 Sewer (PVC) 8" 
230 Manhole (48"). 

3,624.00 LF 43 -00 155,83200 
12.00 EA I 3,800.00 45,600.00 

NOTES: 

240 

Page 2 of 2 

Subtotal Sewer I S376JB2.00 
WATER I 

4,250.00 LF 33.00 140,250.00 Water (PVC) 6" 

R e c e i v e d  Tine I o v .  22.  ll:47AM 

250 . Water (DIP) 6" 90.00 LF 
260 Sgl Service 3/4" (HDPE) (27 Each) 550.00 LF 

280 FireRydrant 7.00 EA 
290 Valve (6") 15.00 EA , 

270 Dbl Service 1" (HDPE) (55 each) IJ.OO.00 LF 

63-50 5,715.00 
46.00 25,300.00 
53.50 64JOO.00 

2,900.00 20,300.00 
770.00, 1 1,550.00 

300 . Tie into Existing Main 7.00 EA 1,800.00 
1J00.00 3 10 Air Release Valve 6.00 EA 

Subtotal Water I 
SITE CONCRETE 

320 Wedge Curb 8,182.00 LF 13.75 
330 CurbTrans I 20.00 LF 1 00.00 

12,600.00 
7,200.00 

S22%7,115.00 

112,502.50 

z000.00 
. 340 

350 
360 
370 

380 
390 
400 
4 IO 

Verticalcurb I 139.00 LF I 3 1.50 4,063.50 

AccessRamp 1 9.00 EA 1 ~ 100.00, 9.900.00 
Concrete Sidewalk (4" Thk, 4 ft. wide) 3,822.00 SF 5-50 2 1,021 -00 

ACC~SS RmD Mid-Block 1.00 EA 1,215.00 1,215.00 
Sub Total Site Concrete $150,702.00 
JOINT UTILITIES 

Joint Utility Trench @xc/Bkfill) 6,612.00 LF 5.60 37,02720 
1 Grade & Set Sub-surface Pedestals 17.00 EA 400.00 6,800.00 
3 1/2" Tnco Conduit 13,550.00 LF 3.00 40,650.00 
3" Trico Conduit 3,895.00 LF 4.32 16,826.40 

ppp 

Subtotal Joint Utilities I $1 01,303.60 



Sierra Pacific Homes at Sonom Ranch 2 

Sierra Pacific lots: 

lot number (from / 
to) # of lots 

310 I 319 1 

total 



li 
I 
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PIMA COUXTY DEPARTMENT OF EhWRODm-TAL QUA.LW 
TECENICAL SERVICES DT\rXSXON 

150 West Congess, lS'Floor, Tucson, Arizona 85701-1317 
Telephone: 740-3340 

CERTIFICATE OF APPROVAL TO CONSTRUCT 
Water Facilities 

System Name: I)iABLO VILLAGE WATER COMPADTY System No.: 10-357 

Project Owner: DIABLO VILLAGE MATER COMPANY 

Address: P.0. BOX 13145, TUCSON, ARIZONA 85732-3145 

?reject Location: T-15-S, R-12-E, SECTION 8 County : Pim 

Description: WATER EXTENION TO SERVE SONORAN IZANCH ESTATES ii, LOTS 213-337. 

Approval to construct the above, described facilities as represented in the 
approved plan on file with the Pima County Department of Environmental Quality- 
is hereby given subject to the following provisions: 

APTEX COMPLETION Or' CONSTRUCTION, A PROFESSiONZ ENGINEER, REGISTERED IN THE 
STATE OF ARIZONA SHALL COMPLETE A FINAL INSPECTION AND SUBNIT AN ENGINEER'S 
CERTIFICATE OF COXE'LXTION, ACCURATE "AS BUILT'* PLANS, PRESSURE TEST RESULTS, 
CHLORINATION RESULTS AND MICROBIOLOGICAL TESTING RESULTS TO PIMA COCNTY 
DEPARTMENT OF ENVIRCPTXENTAL QUALIm IN ORDER TO OBTAIN AN APPROVAL OF 
CONSTRUCTION- THOSE PLANS MlSST BE CLEAR BLUELINE PRiNTS SUITABLE FOR 
MICROFIL,MING AND S W L  CLEk3LV AND ADEQUATELY REPRESENT' THE FACILITIES AS THEY 
ARE CONSTRUCTED. 

The State law, A.R.S .  49-353, requires that construction of the project must be 
in accordance with the rules and regulations of the Arizona Department of 
Environmental Quality. 

if this project includes trenching, land stripping, earthmoving or road 
construction, an air quality activity permit may be required pursuant to P. c. 
C. Title 17.12.470. For inquires, reg- air quality activity permits, 
please call 7 a 0 - 3 9 5 7 .  

if conscruceion has not scarted within one year of the date of this issue, t h i s  
certificate will be void and a written extension of time shall be required. 

Date Approved: lrlarch 27, 2006 

cc: ?-File No. PO09306 
P-ADEQ, QRO 
Diablo Village Water Co. 
Engineer- Castro Engineering 

Ursula Rramer, 
Director 

B y  : 

G-:\iiater\Water-Sewei ?lan Review\Approvals\PO09306.wtr.doc T 

Deputy Director 

By: L"--t - -A=- -/'' 
Mike Redmond, R.S. 
Environnental Planning Mgr. 
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PIMA COUNTY DEPARTMENT OF ENVIRONMENTAL qUALl2Y &lf% 
J Lt TECHNICALREVIEWUNIT 

150 West Congress, lstFloor, Tucson, Arizona 85701-1317 
Telephone: 740-3340 

CERTIFICATE OF APPROVAL TO CONSTRUCT 
Water Facilities 

System Name: DIABLO VILLAGE WATER COMPANY System No.: 10-357 

Project Owner: DIABLO VILLAGE WATER COMPANY 

Address: P.O. BOX 13145, TUCSON, ARIZONA 85732-3145 

Project Location: T - E - S ,  R-12-E, SECTION 8 county: PIP!! 

Description: WATER EXTENSION TO SERVE SONOXAN RANCH ESTATES 11, LOTS 369- 
408, 431-455, 478-495, 511-540, AND 549-570. 

Approval to construct the above, described facilities as represented in the 
approved plan on file with the Pima County Department of Environmental Quality 
is hereby given subject to the following provisions: 

AFTER COMPLETION OF CONSTRUCTION, A PROFESSIONAL ENGINEER, REGISTERED IN THE 
STATE OF ARIZONA SHALL COMPLETE A FINAL INSPECTION AND SUBMIT AN ENGINEER'S 

CHLORINATION RESULTS AND MICROBIOLOGICAL TESTING RESULTS TO PIMA COUNTY 
DEPARTMENT OF ENVIRONMENTAL QUALITY IN ORDER TO OBTAIN AN APPROVAL OF 
CONSTRUCTION. THOSE PLANS MUST BE CLEAR BLUELINE PRINTS SUITABLE FOR 
MICROFILMING AND SHALL CLEARLY AND ADEQUATELY REPRESENT THE FACILITIES AS THEN 
ARE CONSTRUCTED. 

CERTIFICATE OF COMPLETION, ACCURATE "AS BUILT" PLANS, PRESSURE TEST RESULTS, 

The State law, A.R.S. 49-353, requires that construction of the project must be 
in accordance with the rules and regulations of the Arizona Department of 
Environmental Quality. 

If this project includes trenching , land stripping , earthmoving or road 
construction, an air quality activity permit may be required pursuant to P. C. 
C. Title 17.12.470. For inquires, reqarding air quality activity permits, 
please call 740-395'7 - 

If construction has not started within one year of the date of this issue, this 
certificate will be void and a written extension of time shall. be required. 

Date Approved: June 24, 2006 

Cc: P-File No. PO34206 
P-ADEQ, SRO 
Diahlo Village Water Co. 
Engineer- Castro Engineering 

G:\Water\Water-Sewer P l a n  ~eview\Approvals\PO34206~v 

Ursula Kramer, 
Director 

By: &-( z d  
Mike Redmond, R.S.  

D a b i d  A k s h ,  P.E. 
Civil Engineer 

r . doc 



.I I I I I EOUNOARYLINE 

SIERRA PACIFIC LOTS 370-319. 369-408. 
431-455, 478-495. 51 1-540, 549-570 

SONORAN RANCH 
ESTATES II 

3580 WEST WA ROAD SUITE 200 SIERRA PACIFIC LOTS 
CASTRO JOB No. SONOROOS TUCSON. ARIZONA 85741 

(520)Z93-2550 (520)293-2115 (fax) 
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SONORAN RANCH 
ESTATES 11 

SiERRA PAClFlC LOTS 
TUCSON. ARIZONA 85742 CASTRO JOB No SONOROO3 
(520)893-2550 (520)293-2115 (raw) 
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WATER USE DATA SHEET 



WATER USE DATA SHEET 

I I 
Other Water Sources in Gallons per Minute F 
Fire Hydrants on System 

L 

b 

NAME OF COMPANY 

ADEQ Public Water System NO. 10- 347 . 

GPM 500 
es No . "60327 

I I I 

I 



Exhibit “B” 
Description of Assets 

Real Property - See Exhibit “G” 

Improvements - See Exhibit “B-1” 

Equipment - See Exhibit “F” 

Inventory - None 

Contract Rights - See Exhibit “A” 

Licenses - See Exhibit “B-2” 

Certificates - See Exhibit “C” 

Warranties and Guarantees - None 

Records - List of Categories - See Exhibit “B-3” 

250324 1 
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Exhibit “B - 1 ” I Improvements 

Diablo Village Water Company 

I 
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I 
I 
I 
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I 250324.1 
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# of connections 

ComDanv 

1 -  - -  3/4” - 
I 

Thim Utility 

Population served 
# of single dwellings served 

Well number 

Total of 984 connections at Diablo 

Well name 

# of businesses served 
Date updated 

Well address 

April of 2008 

ADWR number 
ADEQ number 
Cow. Commission # 
Electric meter number 
Electric account number 
Electric Dhase and voltage 
Storage tank capacity 
Hydropneumatic tank size 
Water meter size 
Well motor horsepower 
Well pump capacity 
(GPM@,P SI) 
Pressure pump capacity 
(GMP@,PSI) 
Pressure motor horsepower 
Casing size 
Water level 
Well depth 
Pump depth 
Pump piping sizing 
Connected to well number 

Diablo Well # I  
Same Poe 1 
7687 W. Valencia 
55 801496 
10357 

3 p h  460V 
200,000 gallon 
(2) 5000 gal. ea. tanks 
6” 
75 hp 
450 gpm 

(4) pumps with total of 1960 gpm 

20 hp each 
12” 
465’ 4/2008 475’ - 2007 
700’ Baled on 4/2008 with almost no fill 
600’ 
6a” 
Well #2 Diablo 

I 1”- I 1  %’- I 2” - 

# of dbl/or multi. service dwellings I 



WELL INFORMATION 
Diablo Village Company 

Well number 
U 

#2 
Well name DV2 

8595 W. Raven Ct. Well address 
ADWR number 55-20809 1 
ADEO number 10357 POE2 
Corn. Commission # 
Electric meter number 
Electric account number 
Electric phase and voltage 
Storage tank capacity 3 10,000 gal. 
Hvdromeumatic tank size When installed.. . (1) 5000 gal. 

When installed.. . 6” Water meter size 
Well motor horsepower 
Well pump capacity 
(GPMaPSI) 

When installed.. . 100 gpm 
When installed ... 600 gpm 

Pressure pump capacity 
( GMPaP SI) 

1960 gpm @ 40 psi / 1785 gpm @ 50 psi / - 

1465 gpm @ 70 psi 
(4) a, 20 hp each Pressure motor horsepower 

Casing size 12” 
Water leve 1 450’ 

810’ Well depth 
Pump depth 

When installed.. . 6” Pump piping sizing 
Connected to well number DV1 
# of connections I W’ - I 1”- I1 %’- I 2” - 
Population served 
# of single dwellings served 
# of dbl/or multi. service dwellings 
# of businesses served I 
Date updated 



WELL INFORMATION 
Thim Utility Co. 

Population served 
# of single dwellings served 
# of dbl/or multi. service dwellings 
# of businesses served 
Date updated 
Peak use 
Average customer use 
Arsenic Removal 

ComDanv 

Total of 29 connections 

n/a 

228,200 mo. 7500 gal day 300 hr. 
8820 gal per month In 
place and operational 1/2008 

A d  

Well number 
Well name 
Well address 
ADWR number 

~ 

ADEQ number 
Cow. Commission ## 
Electric meter number 
Electric account number 
Electric phase and voltage 
Storage tank capacity 
Hydropneumatic tank size 
Water meter size 
Well motor horseoower 
Well pump capacity 
(GPM@,PSI) 
Pressure pump capacity 
(GMP62,PSI) 
Pressure motor horsepower 
Casing size 
Water level 
Well depth 
Pump depth 
Pump piping sizing 
Connected to well number 
# of connections I / i  3 ’7- 

Lazy “6” 

55 801291 
10218 

3 p h  230V 
Total: 11,000 gal. (1) 6000 gal (1 ) 5000 gal 
2000 gal. 
2” 

5 hp Grundfos 96405802 
26 gpm Franklin 25S50-26 

(5 hp) @ 55 gpm (1.5 hp) @ 18 gpm 

( 1 ) 5  hp and (1)1.5 hp 
8 ” 
518’ 
596’ baled out on 4/3/07 
580’ 27 pipe @ 21‘ 
1.5” 

Stand alone 

Measured when baled on 4/3/07 

I 1”- I1 W’- 12” - 
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Exhibit “B-1” 
Improvements 

Thim Utility Co. 

250324 I 



WELL INFORMATION 

ADWR number 
ADEO number 

Company Thim Utility Co. 

Well number #21 nut rjSe;j as syste.m pump 2/98 

55-618411 
10046 

Well name Same 

Well address 10027 Old Nogales Hwy. 

Corp. Commission # 
Electric meter number HB- 783 

Electric account number 
Electric phase and voltage 

9772082009 
3ph 230V 

Storage tank capacity 
Hy dropneumat ic tank size 
Water meter size 

n/a 

n/a 
2” 

(GPM@PSI) 

Well motor horsepower 
Well pump capacity 

10 hp 

90 gpm 

I 

Well dexlth 1247’ 

Pressure pump capacity 

Pressure motor horsepower 
(GMP @P SI) 

Casing size 
Water level 

n/a 

n/a 
8” 
110’ drawdown to 114’ 

# of connections I 3/41’ - 

Pump depth 
Pump piping sizing 
Connected to well number 

I 1”- I 1  %’- 

237’ bottom of pump 
2.5” 
#22 and #23 i 

I 2” - 
Pomlation served I 
# of single dwellings served 
# of dbl/or multi. service dwellings 
# of businesses served I 
Date uDdated I Sept. 5,2002 



WELL INFORMATION 

# of dbl/or multi. service dwellings 
# of businesses served 
Date updated 

Company 

(3) trailer parks 
(1) neighborhood store 
Jan. 16,2008 

Well number 
Well name 
Well address 
ADWR number 
ADEO number 
Corn. Commission # 
Electric meter number 
Electric account number 
Electric phase and voltage 
Storage tank car>acitv 
Hvdromeumatic tank size 
Water meter size 
Well motor horsepower 
Well pump capacity 
(GPM@,P SI) 
Pressure pump capacity 
K “ @ P  SI) 
Pressure motor horsepower 
Casing size 
Water level 
Well depth 
Pump depth 
Pump piping sizing 
Connected to well number 
# of connections I 3/7 - 

Thim Utility Co. 
#22 (north well) 
Same 
10027 Old Nogales Hwy. 
55 524181 
10046 

DH 2535 
10887282009 
3 p h  230V 
55,000 gal. total (1) 25,000 gal (3) 10,000 gal 
(1) 5000 gal. (1) 3000 gal. 
3” 
15 hp 
Rated @ 150 gpm 

(1) 3 hp CR8 @ 40 gpm 
(1) 7.5 hp CR30 @ 150 gpm 

Lead 3 hp comes on @55 psi (2) 5 hp comes on 6350 
Dsi and the 7.5 hD comes on at 45 Dsi 

(2) 5 hp flat @ 55 gpm ea. 

8” 
108’ on 1/16/08 126’ on 10/22/02 
440’ Checked on 10/22/02 
336’ (16 sec @ 21’ ea) 
3” 

#21 and #23 

I 1”- I1 K’-  I 2” - 
I I I - I 

Population served - - _ . ~  _ _ ~ _  _._ . I 

# of single dwellings served I Total of 312 connections for E and T 



WELL INFORMATION 
Company 
Well number 
Well name 
Well address 
ADWR number 
ADEO number 
Corn. Commission # 
Electric meter number 

~~~~ 

Electric account number 
Electric phase and voltage 
Storage tank capacity 
Hvdromeumatic tank size 
Water meter size 

Well motor horsepower 

Well pump capacity 
(GPMaPSI) 
Pressure pump capacity 
(GMPaPSI) 
Pressure motor horsepower 
Casing size 
Water level 
Well depth 
Pump depth 
Pump piping sizing 
Connected to well number 
# of connections I W’ - 

Thim Utility Co. 
Well # 23 
E and T south well 
10311 S. Summit Cove 
55 599662 
10046 POE#2 

Single phase 230V converted to 3 phase 

n/a 
85 gallon bladder ASME approved 
3” 
15 hp with #4 wire 0-120 
Pressure Transducer variable speed 
Danfos VLT 8032 Control 
150 gpm (150S150-B) Grundfos 

n/a 
8” 

83’ on 12/2007 110’ on 9/2006 
400’ 
360’ 
3” 
Well #22 

I 1 ” -  I 1  %’- I 2” - __ 
I 

- -  
I 

Potmlation served I Serves the southside of Summit Rd. both 
I 

sides of Old Nogales Hwy 
Total of 312 connections at E and T # of single dwellings served 

~ 

# of dbl/or multi- service dwellings 
# of businesses served 
Date updated 121 2007 
Well Install Drilled 9/2003 
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Exhibit “B-2” I Licenses 

250324. I 

I1  Diablo Village Water Company 



I 
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REAL PROPERTY SERVl CES 
201 N Stone Avenue, Sixth Floor, Tucson, Arizona 85701-1215 

(520) 740-6313 FAX (520) 740-6763 

I 
I June 7,2007 

DIABLO VILLAGE WATER COMPANY 
ATTN: ROBIN M. THIM, PRESIDENT 
P 0 BOX 13145 

I 
1 

TUCSON AZ 85732-3 145 

8 Re: Pima County Public Utility License Agreement 

Dear Utility Company, I 
Enclosed, for your records, is an original, fully executed Utility License Agreement and a copy of the 
recorded document. I 
Thank you for your cooperation in this matter. 

Sincerely, 

Sr. Administrative Support Specialist 

i 
Enclosures 

I RecAgr lu 



PIMA COUNTY PUBLIC UTILITY LICENSE AGREEMENT 

WHEREAS, this License Agreement is entered into between Pima County, a political 
subdivision of the State of Arizona (hereinafter “County”), and Diablo Village Water Company 
(hereinafter “Licensee”); and 

WHEREAS, Licensee has applied and petitioned to the Board of Supervisors of the 
County for the right and privilege to construct, install, maintain, and operate Licensee’s facilities 
within the public rights-of-way within Pima County and outside the confines of any incorporated 
city or town as required by A.R.S. 9 40-283; and 

WHEREAS, notice of the County’s intent to enter into this agreement has been duly 
given as required by law; and 

WHEREAS, said application came before the Board of Supervisors of the County of 
Pima, State of Arizona, and no petition to the Board of Supervisors to deny such privilege was 
filed or presented to the Board; and 

WHEREAS, it being determined by the Board of Supervisors that the granting of this 
License is authorized by law and in the best interests of Pima County and the inhabitants thereof; 

THEREFORE, the County and Licensee agree to the following: 

Section 1. Grant of License. Licensee is hereby authorized and empowered, on a non- 
exclusive basis, to use all County public rights-of-way now existing or hereafter established and 
lying within the unincorporated areas of Pima County, under the terms and conditions set forth 
herein, for the purpose of installing, repairing, replacing, and maintaining its facilities. 

Section 2. Term. This License is granted for a term of fifteen (1 5 )  years from the date this 
License is approved by the Board of Supervisors and extinguishes, supersedes and replaces all 
preceding franchises or licenses granted to Licensee by County. 

Section 3. Regulation of Countv Rights-of-way. All rights hereunder are granted under the 
express condition that County shall have the power at any time to impose restrictions and 
limitations, and to make regulations as to Licensee’s use of the County’s rights-of-way as may be 
deemed best for the public interests, safety or welfare. 

PIMA COUSTY UTILITY LICENSE 2/07 1 



Section 4. Superior Rights. The rights of County in and to the use of all public rights-of-way 
located within the unincorporated areas of Pima County are and forever shall be paramount and 
superior to the rights of Licensee. 

Section 5. Alteration of Public Rights-of-Way. Nothing in this License shall be construed to 
prevent County from, altering, improving, adjusting, repairing, or maintaining its facilities and 
public rights-of-way and for that purpose to require Licensee to adjust, remove, replace or 
relocate Licensee’s facilities to accommodate or facilitate the County’s use of its facilities or 
rights-of-way. Facilities of Licensee shall mean any physical object or improvement owned, 
possessed, made, installed, constructed or maintained by Licensee or made, installed or 
constructed by County or others at the request of Licensee. Facilities of County shall mean any 
physical object or improvement owned, possessed, made, installed, maintained or constructed by 
County or others at the request of County, including all paving, highway, transportation, flood 
control and wastewater facilities located within County rights-of-way. 

Section 6. Non-Exclusive Use. Nothing in this agreement shall be construed to grant Licensee 
an exclusive right to use the public rights-of-way. Licensee’s facilities shall be erected, adjusted, 
installed, replaced, removed, relocated and maintained in a manner that will not interfere with 
the reasonable use of the public rights-of-way by the public, the County, or any other franchisee 
or licensee. The location of Licensee’s facilities in the public rights-of-way shall not create or 
establish a vested interest in the rights-of-way and its facilities shall be removed or relocated by 
Licensee w-henever County determines that Licensee’s facilities impact, restrict, obstruct or 
hinder the County or the public‘s existing or future use of the rights-of-way or the County’s 
operation or location of County facilities. 

Section 7. Relocation. Licensee shall be solely responsible for the design, adjustment, removal 
or relocation, temporarily or permanently, of all Licensee’s facilities that impact, conflict or 
interfere with the County’s use of its rights-of-way or the County‘s improvement, relocation or 
adjustment of any facilities located in County rights-of-way. The cost of designing, adjusting, 
removing, relocating or replacing Licensee’s facilities shall be Licensee’s sole responsibility, 
unless Licensee has established prior rights with the County for the facilities to be affected. 
Prior to beginning any activity in the County rights-of-way, Licensee shall obtain all required 
permits from the County and any other applicable jurisdiction for the activity. The Licensee’s 
facilities shall be adjusted, removed, replaced or relocated by Licensee in accordance with an 
activity schedule determined by County and provided to Licensee within a reasonable period of 
time prior to the scheduled activity start date. If the schedule is unacceptable to the Licensee or 
Licensee finds it necessary to plead financial hardship regarding the cost of relocating its 
facilities, the Licensee may appeal to the Board of Supervisors. If Licensee’s facilities are not 
adjusted, removed, replaced or relocated within the time period allotted by the County’s activity 
schedule, County may, at its discretion, adjust or relocate Licensee’s facilities. Licensee hereby 
agrees to be liable for all costs incurred by County for the adjustment or relocation of Licensee‘s 
facilities necessitated by County‘s activities, including overhead and maintenance costs and an 
administrative surcharge in the amount of fifteen (1 5) percent of the total cost attributed to the 
adjustment or relocation of Licensee‘s facilities. In the event County incurs such costs, County 
shall submit a bill to Licensee for the incurred costs, and Licensee shall pay County the invoiced 
amount within ninety (90) calendar days of receipt of the invoice. If the invoice is not timely 
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paid by Licensee, all rights granted to Licensee under this agreement shall be suspended and no 
permits will be issued to Licensee for any work within the County rights-of-way until the 
invoiced costs are paid in full to County. 

Section 8. Undergrounding. The parties acknowledge that County has the authority to require 
Licensee to underground its above ground facilities in County rights-of-way when the County 
determines that undergrounding of Licensee’s facilities is necessary to conform to existing 
County Ordinances or is in the public interest. The County may require Licensee to conduct a 
study of the cost of undergrounding any portion or segment of Licensee’s facilities located in the 
County rights-of-way. The study shall set forth an estimate of the costs of undergrounding 
Licensee’s facilities including a breakdown of the cost allocated to labor, material, design and 
construction for converting above ground facilities to underground facilities. The Licensee shall 
submit a cost study for any specified segment of Licensee’s facilities within ninety (90) calendar 
days after receiving written notice from County requesting the cost study. The cost of preparing 
and providing any cost study requested by County shall be borne by the Licensee. 

Section 9. Scenic Routes. The installation of Licensee’s facilities within any public rights-of- 
way designated by the Board of Supervisors as a scenic route must be constructed in accordance 
with the County’s Scenic Routes Ordinance. 

Section 10. Performance of Work. The work required by Licensee to design, construct, 
reconstruct, pothole for design, adjust, relocate, replace or repair Licensee‘s facilities shall be 
Licensee’s sole responsibility. The cost of any delays to County projects caused by Licensee’s 
failure to complete its work in accordance with the County’s activity schedule shall be the 
Licensee’s sole responsibility. In the event County incurs such costs, County shalI submit a bill 
to Licensee for the incurred costs and Licensee shall pay County the invoiced amount within 
ninety (90) calendar days of receipt of the invoice. If the invoice is not timely paid by Licensee, 
all rights granted to Licensee under this agreement shall be suspended and no permits will be 
issued to Licensee for any work within the County rights-of-way until the invoiced costs are paid 
in full to County. 

Section 11. Location of Facilities. As a condition of this License, Licensee hereby agrees to 
have and maintain precise, up-to-date maps of Licensee’s facilities located in County rights-of- 
way and to make this information available to County within fifteen (1 5) calendar days of 
receiving a written request from the County. Beginning on the effective date of this Agreement, 
Licensee shall maintain precise and verifiable horizontal and vertical location information tied to 
an accepted County datum and provide such information to the County within fifteen (1 5) 
calendar days of receiving written notice from County. As a condition of the issuance of this 
License, Licensee agrees to provide surface location marking of Licensee‘s undergrounded 
facilities located within the public rights-of-way within two working days of a request fiom the 
County. In the event the Licensee is unable to provide the location information to County within 
the allotted time frame, County may, at its discretion, locate Licensee’s facilities and Licensee 
shall be liable for the cost incurred in locating Licensee‘s facilities. 
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Section 12. Work in Rights-of-way. 

12.1. Damage to other facilities. In the construction, adjustment, removal, relocation, 
repair, operation and maintenance of its facilities, Licensee shall avoid causing or permitting any 
damage, disturbance or unnecessary modification or alteration to County facilities including 
pavement, or the facilities of others, located in the County rights-of-way. If Licensee causes or 
permits any such damage? disturbance or unnecessary alteration or modification, Licensee, at its 
sole expense and in a manner approved by the County Engineer, shall restore the damaged, 
disturbed, altered, or modified facilities to the condition in which they existed before being 
damaged, disturbed, modified, or altered. Licensee shall also be liable to owners of said 
facilities for any other losses or expenses which may accrue because of said damage, 
disturbance, modification or alteration. The restoration of facilities shall be initiated promptly 
and completed expeditiously by Licensee, who shall give priority to the restoration, repair or 
replacement of such facilities over all non-emergency activities of Licensee. 

12.2. Damage to vegetation. In the construction, adjustment, removal, relocation, repair, 
operation and maintenance of its facilities, Licensee shall use all necessary care to avoid any 
damage to or disturbance of existing vegetation in the public rights-of-way. If Licensee causes 
or permits any such damage or disturbance, Licensee shall re-vegetate the rights-of-way at its 
sole expense and in accordance with all County regulations then in effect. 

12.3. Adjacentproperties. Licensee shall provide prior written notice to the owners or 
residents of adj oining properties of any activity of Licensee which may temporarily interfere 
with access to or use of said adjoining property. Licensee shall maintain access to adjoining 
properties during all construction activities or other operations, unless the requirement of access 
is waived in writing by the owners and residents of adjoining properties. If an emergency 
requires activity without written notice, Licensee shall use its best efforts to provide timely 
actual notice to the owners and residents of the adjoining properties. 

Section 13. Design and Location of Facilities. 

13.1. Licensee shall use reasonable care at all times to avoid damage or injury to persons 
and property during the construction, adjustment, removal, relocation, repair, operation and 
maintenance of Licensee‘s facilities. 

13.2. The location and construction of Licensee’s facilities in public rights-of-way shall 
conform to County standards and guidelines then in effect and as may be directed by County, in 
order not to interfere with a planned future use of the public rights-of-way by the County. 

13.3. Licensee’s facilities shall be located in a manner designed to cause the least 
amount of interference with the public’s existing or future use of roads, streets, alleys and other 
public rights-of-way and in such a way as will minimize interference with the rights and 
convenience of adjacent property owners. 

13.4. County may require Licensee to remove, relocate or underground, at Licensee’s 
sole expense, any of Licensee‘s facilities that present a potential hazard to the public, that 
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interfere with the public’s use ofthe public rights-of-way, or are determined by County to be 
aesthetically undesirable. 

13.5. Licensee shall be responsible for notifying owners or residents of adjoining 
properties in writing about permanent or temporary above or below ground facilities to be 
constructed in the County rights-of-way. Licensee shall make every reasonable effort to resolve 
the concerns of property owners and residents regarding the construction of Licensee’s facilities. 
Should the County determine that Licensee failed to reasonably evaluate all options available to 
alleviate residents concerns, County may require the Licensee to relocate its facilities at 
Licensee’s sole expense. 

13.6. Licensee shall be responsible for the cost to excavate in a ”careful and prudent 
manner” Licensee’s underground facilities pursuant to A.R.S. 0 40-360.21 and 0 40-360.22A on 
all County construction projects occurring within County rights-of-way. 

Section 14. Construction Safetv. Any opening or obstruction in the public rights-of-way 
caused by Licensee during the course of Licensee’s activities in the rights-of-way shall be 
guarded and protected at all times by safety barriers erected by Licensee which shall be clearly 
designated by warning lights during periods of dusk and darkness. Any work performed by 
Licensee in or adjacent to a public roadway open for travel shall be properly signed and marked 
by Licensee with warning and directional devices in accordance with all applicable state and 
local traffic regulations and in accordance with the Arizona Department of Transportation’s 
Traffic Control Manual for Highway Construction and Maintenance. 

Section 15. Drainage. During construction or excavation in the public rights-of-way, Licensee 
shall provide proper drainage so that the public rights-of-way will be free from standing surface 
water and adequately drained so as not to cause flood or erosion damage to the facilities of the 
County or surrounding property. Licensee may be required, at the request of the County, to 
submit drainage engineering data and design plans to the County for review and approval prior to 
the issuance of any Right-of-way Use Pennit by County. 

Section 16. Issuance of Permit not County Approval. County’s review, approval or 
acceptance of plans or specifications or issuance of a permit for the installation, construction or 
location of a facility by Licensee shall not be construed to be an authorization for or approval of 
a violation of any federal, state or local law or regulation, or any industry standard, pertaining to 
the location or construction of a utility facility in public rights-of-way. No permit or approval 
presuming to give such authority shall be valid or otherwise relieve Licensee of its obligations 
under this License regarding the location and construction of facilities. 

Section 17. Countv Inspection. County, if it deems necessary, has the right to inspect any 
work by Licensee in the public rights-of-way to insure proper performance of the terms of this 
License and conformance with any applicable federal, state and local laws, ordinances and 
regulations. County may require Licensee to pay a reasonable and uniform fee to cover the 
actual costs of inspections performed by County or its contractor under t h s  provision. County 
may, at its discretion, pothole Licensee’s facilities to verify conformance with Section 11. 
Location of Facilities of this License. Licensee shall be liable for the cost of potholing and an 
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administrative surcharge in the amount of fifteen (1 5 )  percent of the total cost of potholing 
should Licensee’s facilities be out of conformance. Licensee shall be responsible for taking 
corrective action to bring as-builts into conformance with verified facilities. 

Section 18. Abandonment of Facilities. Abandonment in place, of any of Licensee’s facilities 
located within the County rights-of-way may only occur by acquiring written approval from the 
county. 

Section 19. Liabilitv and Indemnitv. Licensee acknowledges its sole liability for its facilities 
installed in the public rights-of-way and for any activities it performs within the public rights-of- 
way. Licensee agrees to indemnify, hold harmless, and defend the County, its officials, agents, 
servants, and employees against all claims for injuries to persons or damage to property arising 
out of Licensee‘s work in the public rights-of-way or due to the existence of Licensee’s facilities 
in the public rights-of-way, or in any way related to Licensee’s exercise of its rights under this 
License. Neither the issuance of a County permit for installation or location of a facility, nor 
County approval of the activity, installation or location, nor the failure of the County to direct 
Licensee to take any precautions or make any changes or to refrain from doing anything shall 
excuse Licensee of its responsibilities hereunder to County or others in the case of any injury to 
persons or damage to property. If County is sued in any court by any person, firm, association or 
corporation to recover damages for injuries to person or property on account of the installation, 
repairing, operation and maintenance of facilities of Licensee, Licensee shall defend all such 
suits and pay any resulting judgments and shall, at the option of County, be made a party to any 
such court proceeding. 

Section 20. Countv Participation in Legal Actions. The County shall have the right at all 
times to take part in any suit or action instituted by or against Licensee in which any judgment or 
decree can be rendered or foreclosing any lien on any of Licensee‘s property situated within 
public rights-of-way, or affecting the rights, powers or duties of Licensee to do or not to do 
anything which by this License it may be required to do or not to do, and also to take such steps 
as the County may deem essential to protect the interests of County or the public interest. 
County shall have the right to intervene in any suit, action, or proceeding by any person or 
persons, firm or corporation seeking to enjoin, restrain, or in any manner interfere with Licensee 
in the performance or observance by it of any of the terms or conditions of this License, or any 
regulation, notice or direction of County in such connection, or which involves or might involve 
the constitutionality, validity or enforcement of this License. County may also move for 
dissolution of any such injunction or restraining order or take any other appropriate step, in any 
such suit, action or proceeding which it may deem necessary or advisable to protect its interests. 

Section 21. Compliance with License Conditions and Ordinances. Licensee agrees to 
conform to, abide by, and perform all the conditions, provisions, requirements, and limitations in 
this License Agreement. Licensee shall be subject to all County ordinances now in force or 
hereafter adopted, including all ordinances relating to the use of public rights-of-way by utilities. 
Licensee agrees that it will not assert any claim against the County that the provisions of this 
License or any applicable County ordinance or regulation in force at the time of execution of this 
License are unreasonable, arbitrary or void. 
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Section 22. Non-Exclusive License. This License and the privileges granted herein shall not be 
exclusive. The Board of Supervisors expressly reserves the right to grant, at any time, similar 
franchises, licenses and privileges over the same highways, roads, streets, alleys, and 
thoroughfares, or any thereof, to any other persons, firms or corporations. 

Section 23. Assignment. Licensee hereby agrees that neither this License nor any of Licensee’s 
facilities in the County rights-of-way shall be sold, assigned, or transferred without the prior 
written approval of the Pima County Board of Supervisors. The decision to approve or deny the 
sale, assignment or transfer of this License shall be within the sole discretion of the Board of 
Supervisors and the Board may deny Licensee’s request to sell, assign or transfer the License if 
such denial is in the best interests of the County. 

Section 24. County’s Contact Information. All notices or contact concerning this License 
shall be provided in writing to: 

Pima County Real Property Services 
201 North Stone, 6“ Floor 
Tucson, Arizona 85701 
(520) 740-63 13 

Section 25. Licensee’s Contact Information. Any change in any of the Licensee’s contact 
information below shall be made in writing to the County. 

Name: 
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LICENSEE: Diablo Village Water 
Company 

State of Arizona ) 
1 ss 

County of Pima 1 

This i n s r  was acknowledged before me this 19%~ of dfly& ,2007, 
by L O  -77u f l  a as Pres/ en 
of Diablo Villagc Water Company. 

My Commission Expires: 



PIMA COUNTY, ARIZONA - 

ATTEST: 

Clerk, Pima County Board of Supervisors 

Approved as to form: 
7-. . 
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Exhibit “B-2” 
Licenses 

Thim Utility Co. 

250324.1 



Dl!lla cour1:). 

REAL PROPERTY SERVICES 
201 N. Stone Avenue, Sixth Floor, Tucson, Arizona 85701-1215 

(520) 740-6313 FAX (520) 740-6763 

June 7,2007 

THIM UTILITY 
ATTN: ROBIN M. THIM, PRESIDENT 
P 0 BOX 13145 
TUCSON AZ 85732-3 145 

Re: Pima County Public Utility License Agreement 

Dear Utility Company, 

Enclosed, for your records, is an original, fully executed Utility License Agreement and a copy of the 
recorded document. 

Thank you for your cooperation in this matter. 

Sincerely, 
I 

Dana Hausman 
Sr. Administrative Support Specialist 

Enclosures 

RecAgr.lrr 



PIMA COUNTY PUBLIC UTILITY LICENSE AGREEMENT 

WHEREAS, this License Agreement is entered into between Pima County, a political 
subdivision of the State of Arizona (hereinafter ‘‘County”), and Thim Utility (hereinafter 
“Licensee”); and 

WHEREAS, Licensee has applied and petitioned to the Board of Supervisors of the 
County for the right and privilege to construct, install, maintain, and operate Licensee’s facilities 
within the public rights-of-way within Pima County and outside the confines of any incorporated 
city or town as required by A.R.S. 0 40-283; and 

WHEREAS, notice of the County’s intent to enter into this agreement has been duly 
given as required by law; and 

WHEREAS, said application came before the Board of Supervisors of the County of 
Pima, State of Arizona, and no petition to the Board of Supervisors to deny such privilege was 
filed or presented to the Board; and 

WHEREAS, it being determined by the Board of Supervisors that the granting of this 
License is authorized by law and in the best interests of Pima County and the inhabitants thereof; 

THEREFORE, the County and Licensee agree to the following: 

Section 1. Grant of License. Licensee is hereby authorized and empowered, on a non- 
exclusive basis, to use all County public rights-of-way now existing or hereafter established and 
lying within the unincorporated areas of Pima County, under the terms and conditions set forth 
herein, for the purpose of installing, repairing, replacing, and maintaining its facilities. 

Section 2. Term. This License is granted for a term of fifteen (1 5) years from the date this 
License is approved by the Board of Supervisors and extinguishes, supersedes and replaces all 
preceding fianchises or licenses granted to Licensee by County. 

Section 3. Regulation of Countv RiPhts-of-Way. All rights hereunder are granted under the 
express condition that County shall have the power at any time to impose restrictions and 
limitations, and to make regulations as to Licensee’s use of the County’s rights-of-way as may be 
deemed best for the public interests, safety or welfare. 
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Section 4. Superior Rights. The rights of County in and to the use of all public rights-of-way 
located within the unincorporated areas of Pima County are and forever shall be paramount and 
superior to the rights of Licensee. 

Section 5. Alteration of Public Rights-of-way. Nothing in this License shall be construed to 
prevent County from, altering, improving, adjusting, repairing, or maintaining its facilities and 
public rights-of-way and for that purpose to require Licensee to adjust, remove, replace or 
relocate Licensee’s facilities to accommodate or facilitate the County’s use of its facilities or 
rights-of-way. Facilities of Licensee shall mean any physical object or improvement owned, 
possessed, made, installed, constructed or maintained by Licensee or made, installed or 
constructed by County or others at the request of Licensee. Facilities of County shall mean any 
physical object or improvement owned, possessed, made, installed, maintained or constructed by 
County or others at the request of County, including all paving, highway, transportation, flood 
control and wastewater facilities located within County rights-of-way. 

Section 6. Non-Exclusive Use. Nothing in this agreement shall be construed to grant Licensee 
an exclusive right to use the public rights-of-way. Licensee’s facilities shall be erected, adjusted, 
installed, replaced, removed, relocated and maintained in a manner that will not interfere with 
the reasonable use of the public rights-of-way by the public, the County, or any other franchisee 
or licensee. The location of Licensee’s facilities in the public rights-of-way shall not create or 
establish a vested interest in the rights-of-way and its facilities shall be removed or relocated by 
Licensee whenever County determines that Licensee’s facilities impact, restrict, obstruct or 
hinder the County or the public’s existing or future use of the rights-of-way or the County’s 
operation or location of County facilities. 

Section 7. Relocation. Licensee shall be solely responsible for the design, adjustment, removal 
or relocation, temporarily or permanently, of all Licensee’s facilities that impact, conflict or 
interfere with the County’s use of its rights-of-way or the County’s improvement, relocation or 
adjustment of any facilities located in County rights-of-way. The cost of designing, adjusting, 
removing, relocating or replacing Licensee’s facilities shall be Licensee’s sole responsibility, 
unless Licensee has established prior rights with the County for the facilities to be affected. 
Prior to beginning any activity in the County rights-of-way, Licensee shall obtain all required 
permits from the County and any other applicable jurisdiction for the activity. The Licensee’s 
facilities shall be adjusted, removed, replaced or relocated by Licensee in accordance with an 
activity schedule determined by County and provided to Licensee within a reasonable period of 
time prior to the scheduled activity start date. If the schedule is unacceptable to the Licensee or 
Licensee finds it necessary to plead financial hardship regarding the cost of relocating its 
facilities, the Licensee may appeal to the Board of Supervisors. If Licensee’s facilities are not 
adjusted, removed, replaced or relocated within the time period allotted by the County’s activity 
schedule, County may, at its discretion, adjust or relocate Licensee’s facilities. Licensee hereby 
agrees to be liable for all costs incurred by County for the adjustment or relocation of Licensee’s 
facilities necessitated by County’s activities, including overhead and maintenance costs and an 
administrative surcharge in the amount of fifteen (1 5 )  percent of the total cost attributed to the 
adjustment or relocation of Licensee’s facilities. In the event County incurs such costs, County 
shall submit a bill to Licensee for the incurred costs, and Licensee shall pay County the invoiced 
amount within ninety (90) calendar days of receipt of the invoice. If the invoice is not timely 
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paid by Licensee, all rights granted to Licensee under this agreement shall be suspended and no 
permits will be issued to Licensee for any work within the County rights-of-way until the 
invoiced costs are paid in full to County. 

Section 8. Undererounding. The parties acknowledge that County has the authority to require 
Licensee to underground its above ground facilities in County rights-of-way when the County 
determines that undergrounding of Licensee’s facilities is necessary to conform to existing 
County Ordinances or is in the public interest. The County may require Licensee to conduct a 
study of the cost of undergrounding any portion or segment of Licensee’s facilities located in the 
County rights-of-way. The study shall set forth an estimate of the costs of undergrounding 
Licensee’s facilities including a breakdown of the cost allocated to labor, material, design and 
construction for converting above ground facilities to underground facilities. The Licensee shall 
submit a cost study for any specified segment of Licensee’s facilities within ninety (90) calendar 
days after receiving written notice from County requesting the cost study. The cost of preparing 
and providing any cost study requested by County shall be borne by the Licensee. 

Section 9. Scenic Routes. The installation of Licensee’s facilities within any public rights-of- 
way designated by the Board of Supervisors as a scenic route must be constructed in accordance 
with the County’s Scenic Routes Ordinance. 

Section 10. Performance of Work. The work required by Licensee to design, construct, 
reconstruct, pothole for design, adjust, relocate, replace or repair Licensee’s facilities shall be 
Licensee’s sole responsibility. The cost of any delays to County projects caused by Licensee’s 
failure to complete its work in accordance with the County’s activity schedule shall be the 
Licensee’s sole responsibility. In the event County incurs such costs, County shall submit a bill 
to Licensee for the incurred costs and Licensee shall pay County the invoiced amount within 
ninety (90) calendar days of receipt of the invoice. If the invoice is not timely paid by Licensee, 
all rights granted to Licensee under this agreement shall be suspended and no permits will be 
issued to Licensee for any work within the County rights-of-way until the invoiced costs are paid 
in full to County. 

Section 11. Location of Facilities. As a condition of this License, Licensee hereby agrees to 
have and maintain precise, up-to-date maps of Licensee’s facilities located in County rights-of- 
way and to make this information available to County within fifteen (15) calendar days of 
receiving a written request from the County. Beginning on the effective date of this Agreement, 
Licensee shall maintain precise and verifiable horizontal and vertical location information tied to 
an accepted County datum and provide such information to the County within fifteen (1 5) 
calendar days of receiving written notice from County. As a condition of the issuance of this 
License, Licensee agrees to provide surface location marking of Licensee’s undergrounded 
facilities located within the public rights-of-way within two working days of a request from the 
County. In the event the Licensee is unable to provide the location information to County within 
the allotted time frame, County may, at its discretion, locate Licensee’s facilities and Licensee 
shall be liable for the cost incurred in locating Licensee’s facilities. 
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Section 12. Work in Rights-of-way. 

12.1. Damage to other facilities. In the construction, adjustment, removal, relocation, 
repair, operation and maintenance of its facilities, Licensee shall avoid causing or permitting any 
damage, disturbance or unnecessary modification or alteration to County facilities including 
pavement, or the facilities of others, located in the County rights-of-way. If Licensee causes or 
permits any such damage, disturbance or unnecessary alteration or modification, Licensee, at its 
sole expense and in a manner approved by the County Engineer, shall restore the damaged, 
disturbed, altered, or modified facilities to the condition in which they existed before being 
damaged, disturbed, modified, or altered. Licensee shall also be liable to owners of said 
facilities for any other losses or expenses which may accrue because of said damage, 
disturbance, modification or alteration. The restoration of facilities shall be initiated promptly 
and completed expeditiously by Licensee, who shall give priority to the restoration, repair or 
replacement of such facilities over all non-emergency activities of Licensee. 

12.2. Damage to vegetation. In the construction, adjustment, removal, relocation, repair, 
operation and maintenance of its facilities, Licensee shall use all necessary care to avoid any 
damage to or disturbance of existing vegetation in the public rights-of-way. If Licensee causes 
or permits any such damage or disturbance, Licensee shall re-vegetate the rights-of-way at its 
sole expense and in accordance with all County regulations then in effect. 

12.3. Adjacentproperties. Licensee shall provide prior written notice to the owners or 
residents of adjoining properties of any activity of Licensee which may temporarily interfere 
with access to or use of said adjoining property. Licensee shall maintain access to adjoining 
properties during all construction activities or other operations, unless the requirement of access 
is waived in writing by the owners and residents of adjoining properties. If an emergency 
requires activity without written notice, Licensee shall use its best efforts to provide timely 
actual notice to the owners and residents of the adjoining properties. 

Section 13. Design and Location of Facilities. 

13.1. Licensee shall use reasonable care at all times to avoid damage or injury to persons 
and property during the construction, adjustment, removal, relocation, repair, operation and 
maintenance of Licensee’s facilities. 

13.2. The location and construction of Licensee’s facilities in public rights-of-way shall 
conform to County standards and guidelines then in effect and as may be directed by County, in 
order not to interfere with a planned future use of the public rights-of-way by the County. 

13.3. Licensee’s facilities shall be located in a manner designed to cause the least 
amount of interference with the public’s existing or future use of roads, streets, alleys and other 
public rights-of-way and in such a way as will minimize interference with the rights and 
convenience of adjacent property owners. 

13.4. County may require Licensee to remove, relocate or underground, at Licensee’s 
sole expense, any of Licensee’s facilities that present a potential hazard to the public, that 
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interfere with the public’s use of the public rights-of-way, or are determined by County to be 
aesthetically undesirable. 

13.5. Licensee shall be responsible for notifying owners or residents of adjoining 
properties in writing about permanent or temporary above or below ground facilities to be 
constructed in the County rights-of-way. Licensee shall make every reasonable effort to resolve 
the concerns of property owners and residents regarding the construction of Licensee’s facilities. 
Should the County determine that Licensee failed to reasonably evaluate all options available to 
alleviate residents concerns, County may require the Licensee to relocate its facilities at 
Licensee’s sole expense. 

13.6. Licensee shall be responsible for the cost to excavate in a “careful and prudent 
manner” Licensee’s underground facilities pursuant to A.R.S. 8 40-360.21 and 0 40-360.22A on 
all County construction projects occurring within County rights-of-way. 

Section 14. Construction Safetv. Any opening or obstruction in the public rights-of-way 
caused by Licensee during the course of Licensee’s activities in the rights-of-way shall be 
guarded and protected at all times by safety barriers erected by Licensee which shall be clearly 
designated by warning lights during periods of dusk and darkness. Any work performed by 
Licensee in or adjacent to a public roadway open for travel shall be properly signed and marked 
by Licensee with warning and directional devices in accordance with all applicable state and 
local traffic regulations and in accordance with the Arizona Department of Transportation’s 
Traffic Control Manual for Highway Construction and Maintenance. 

Section 15. Drainage. During construction or excavation in the public rights-of-way, Licensee 
shall provide proper drainage so that the public rights-of-way will be fiee from standing surface 
water and adequately drained so as not to cause flood or erosion damage to the facilities of the 
County or surrounding property. Licensee may be required, at the request of the County, to 
submit drainage engineering data and design plans to the County for review and approval prior to 
the issuance of any Right-of-way Use Permit by County. 

Section 16. Issuance of Permit not CounW Approval. County’s review, approval or 
acceptance of plans or specifications or issuance of a permit for the installation, construction or 
location of a facility by Licensee shall not be construed to be an authorization for or approval of 
a violation of any federal, state or local law or regulation, or any industry standard, pertaining to 
the location or construction of a utility facility in public rights-of-way. No permit or approval 
presuming to give such authority shall be valid or otherwise relieve Licensee of its obligations 
under this License regarding the location and construction of facilities. 

Section 17. CounW Inspection. County, if it deems necessary, has the right to inspect any 
work by Licensee in the public rights-of-way to insure proper performance of the terms of this 
License and conformance with any applicable federal, state and local laws, ordinances and 
regulations. County may require Licensee to pay a reasonable and uniform fee to cover the 
actual costs of inspections performed by County or its contractor under this provision. County 
may, at its discretion, pothole Licensee’s facilities to verify conformance with Section 11. 
Location of Facilities of this License. Licensee shall be liable for the cost of potholing and an 
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administrative surcharge in the amount of fifteen (1 5 )  percent of the total cost of potholing 
should Licensee’s facilities be out of conformance. Licensee shall be responsible for taking 
corrective action to bring as-builts into conformance with verified facilities. 

Section 18. Abandonment of Facilities. Abandonment in place, of any of Licensee’s facilities 
located within the County rights-of-way may only occur by acquiring written approval from the 
colinty. 

Section 19. Liability and Indemnity. Licensee acknowledges its sole liability for its facilities 
installed in the public rights-of-way and for any activities it performs within the public rights-of- 
way. Licensee agrees to indemnify, hold harmless, and defend the County, its officials, agents, 
servants, and employees against all claims for injuries to persons or damage to property arising 
out of Licensee’s work in the public rights-of-way or due to the existence of Licensee’s facilities 
in the public rights-of-way, or in any way related to Licensee’s exercise of its rights under this 
License. Neither the issuance of a County permit for installation or location of a facility, nor 
County approval of the activity, installation or location, nor the failure of the County to direct 
Licensee to take any precautions or make any changes or to refrain from doing anything shall 
excuse Licensee of its responsibilities hereunder to County or others in the case of any injury to 
persons or damage to property. If County is sued in any court by any person, firm, association or 
corporation to recover damages for injuries to person or property on account of the installation, 
repairing, operation and maintenance of facilities of Licensee, Licensee shall defend all such 
suits and pay any resulting judgments and shall, at the option of County, be made a party to any 
such court proceeding. 

Section 20. County Participation in Legal Actions. The County shall have the right at all 
times to take part in any suit or action instituted by or against Licensee in which any judgment or 
decree can be rendered or foreclosing any lien on any of Licensee’s property situated within 
public rights-of-way, or affecting the rights, powers or duties of Licensee to do or not to do 
anything which by this License it may be required to do or not to do, and also to take such steps 
as the County may deem essential to protect the interests of County or the public interest. 
County shall have the right to intervene in any suit, action, or proceeding by any person or 
persons, firm or corporation seeking to enjoin, restrain, or in any manner interfere with Licensee 
in the performance or observance by it of any of the terms or conditions of this License, or any 
regulation, notice or direction of County in such connection, or which involves or might involve 
the constitutionality, validity or enforcement of this License. County may also move for 
dissolution of any such injunction or restraining order or take any other appropriate step, in any 
such suit, action or proceeding which it may deem necessary or advisable to protect its interests. 

Section 21. Compliance with License Conditions and Ordinances. Licensee agrees to 
conform to, abide by, and perform all the conditions, provisions, requirements, and limitations in 
this License Agreement. Licensee shall be subject to all County ordinances now in force or 
hereafter adopted, including all ordinances relating to the use of public rights-of-way by utilities. 
Licensee agrees that it will not assert any claim against the County that the provisions of this 
License or any applicable County ordinance or regulation in force at the time of execution of this 
License are unreasonable, arbitrary or void. 
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Section 22. Non-Exclusive License. This License and the privileges granted herein shall not be 
exclusive. The Board of Supervisors expressly reserves the right to grant, at any time, similar 
franchises, licenses and privileges over the same highways, roads, streets, alleys, and 
thoroughfares, or any thereof, to any other persons, firms or corporations. 

Section 23. Assimment. Licensee hereby agrees that neither this License nor any of Licensee’s 
facilities in the County rights-of-way shall be sold, assigned, or transferred without the prior 
written approval of the Pima County Board of Supervisors. The decision to approve or deny the 
sale, assignment or transfer of this License shall be within the sole discretion of the Board of 
Supervisors and the Board may deny Licensee’s request to sell, assign or transfer the License if 
such denial is in the best interests of the County. 

Section 24. County’s Contact Information. All notices or contact concerning this License 
shall be provided in writing to: 

Pima County Real Property Services 
201 North Stone, 6‘h Floor 
Tucson, Arizona 85701 
(520) 740-63 13 

Section 25. Licensee’s Contact Information. Any change in any of the Licensee’s contact 
information below shall be made in writing to the County. 

Name: 

PIMA COUNTY UTILITY LICENSE 2/07 7 
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LICENSEE: Thim Utility c@ 

State of Arizona 1 

County of Pima ) 
) ss 

7% 
i strument was acknowledged before me this of /1J7& ,2007, 

by O L h  - 7 k - 4  fvl 9 as UiS,& 
of Thim Utility. 

My Commission Expires: 

PIMA COUNTY UTILITY LICENSE 2/07 8 



PIMA COIJHjFY, ARIZONA 

rs 

HAY 0 1 2007 Date: 

ATTEST: 

Clerk, P i m  County Board of Supervisors 

Approved as to form: 

hL\& 
Deputy County Attorney 
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Exhibit “B-3” 
Records - List of Categories 

Records will include all records that seller has in office with the exception of the Three Points 
area OR records that are combined with the Three Points area until that portion is purchased. 
These records include but may not be limited to the following: 

1. Arizona Corporation Commission 
A. Annual Reports 
B. Tariff and CC&N decisions 
C. Complaints and Inquires 
D. Line Extension Agreements 

2. Arizona Department of Revenue 
A. Annual Notice of Value 
B. Annual Property Tax reports 

3. Arizona Department of Environmental Quality and PDEQ 
A. Annual Consumer Confidence Reports 
B. Permits 

a. Approval to Construct 
b. Approval Of Construction 
c. Non-Exempt Well Permit 
d. Drinking Water Service Agreements 

C. Drinking Water Compliance Reports 
D. Water testing reports 
E. Sampling Plans 
F. Arsenic remediation information for Lazy B 
G. Nitrate Blending plan history for E & T (Blending is no longer needed) 

4. Arizona Department Of Water Resources 
A. Notice of Intent of Serve 
B. Annual Water Withdrawal Reports 
C. Certificate of Assured Water Supply 
D. Hydrology Reports 
E. Well Drilling reports 
F. Annual CAGRD Reports 
G. Water Supply Plans/ Drought Preparedness Plans 
H. Service Area and Operating Distribution System Maps 
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5.  Customer Data Base billing, payment and meter reading history 
A. Automatic draft information 
B. Diablo Village pending services in established subdivisions 
C. Diablo Village line extension refund information 

6 .  Pima County Waste Water 
A. Records of customer information given 
B. Contract 
C. Annual Water Usage Report 

7. All available engineering maps 

8. All available Invoices of equipment purchasing 



Exhibit " C " 
Certificates 

Diablo Village Water Company 
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iILLIAM A. MUNDELL 
CHAIRMAN 

[M IRVIN 
COMMISSIONER 

{ARC SPITZER 
COMMISSIONER 

AUG 2 2 2002 

DOCKETED BY I 
N THE MATTER OF THE APPLICATION OF DOCKET NO. W-02309A-02-0089 
IIABLO VILLAGE WATER COMPANY FOR AN 
:XTENSION OF ITS CERTIFICATE OF DECISION NO. 6513l 
:ONVENIENCE AND NECESSITY. 

OPINION AND ORDER 

)ATE OF HEARING: June 20,2002 ‘ 

‘LACE OF HEARING: Tucson, Arizona 

iDMl?JISTRATIVE LAW JUDGE: Jane L. Rodda 

LPPEAIIANCES: Robin Thim, Owner and President, Diablo Village 
Water Company; and 

Ms. Janice Alward, Assistant Chief Counsel, Legal 
Division, on behalf of the Utilities Division of the 
Arizona Corporation Commission. 

8Y THE COMMISSION: 

Having considered the entire record herein and being fully advised in the premises, the 

bizona Corporation Commission (“Commission”) finds, concludes, and orders that: 

FINDINGS OF FACT 

1. On February 4,2002, Diablo Village Water Company (“Diablo” or “Company”) filed 

in application for an extension to its Certificate of Convenience and Necessity (“Certificate” or 

‘CC&N”) to provide water service in portions of Pima County, Arizona. 

2. On May 1, 2002, the Commission’s Utilities Division Staff (“Staff’) filed its Staff 

Report recommending that the ”application be approved. 

3. By Procedurai Order dated May 8,2002, a hearing in the matter was set for June 20, 

2002, in Tucson, Arizona. 

4. Pursuant to the May 8,2002, Procedural Order, Diablo mailed notice of the hearing to 

its customers and to all property owners within the proposed extension area on May 15, and 16,2002. 

5 .  A hearing convened as scheduled on June 20,2002. 

\ ’  
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DOCKET NO. W-02309A-02-0085 

6.  

7. 

The Commission granted Diablo a CC&N in Decision No. 48673 (February 1, 1975). 

Diablo is located southwest of the City of Tucson, on Valencia Road, eight miles wes 

If 1-19. Its current service area comprises approximately a 1 314 square mile area. 

8. Diablo currently serves approximately 21 5 customers. 

9. Diablo has a service agreement with the City of Tucson under which the City agrees tc 

xovide the Company with water based on the previous year’s designated capacity plus 19,000 cubic 

Feet per year per additional connection to the Company’s water system during the preceding year 

liablo receives its entire water supply from the City of Tucson. 

10. The proposed extension area comprises an additional 3/4 square mile area and i: 

:ontiguous to the Company’s current service area. The legal description of the proposed extensior 

irea is Attached hereto as Exhibit A. 

11. There are approximately 100 property owners in the proposed extension area. 

3ecause the area is not an approved subdivision, many residences were constructed without permits, 

md it is difficult to determine how many residences are actually within the extension area. There is 

io other water provider located in the area. Current residents have of share wells, or haul water for 

heir needs. The City of Tucson has facilities nearby, but the cost of extending the City’s facilities 

nto the area is too high for residents of this relatively low-income area to finance. Staff has 

:onfirmed that the Company has received written requests for service from residents in the proposed 

:xtension area, During public comment several members of the public living in the proposed 

:xtension area spoke of the need for water service in the area and in favor of allowing Diablo to 

:xtend into their neighborhood. 

12. The Company estimates that 70 additional customers will be served in the requested 

uea by the end of the fifth yea;. 

13. Based on the Company’s current usage data, Staff estimates that a minimum of 

13,449,666 gallons of water per year will be needed to serve the projected customer base in the 

:xisting and proposed service area. Based on the water service agreement with the City of Tucson, 

Siablo will obtain 35,958,000 gallons of water by the end of the fifth year. Thus, Staff believes there 

s adequate water supply available to serve the current and future customers of Diablo. 

;:ViUane\ccnV002\mescalLal;esExt 2 l2ECISION NO. 65131 
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DOCKET NO. W-02309A-02-0089 

14. The Company estimates that the cost to construct the facilities to serve customers in 

he proposed extension area to be approximately $50,000.’ The Company testified that the facilities 

will be financed by prospective customers in the proposed extension area, or through a grant. 

15. Staff recommends that in the event Diablo enters into a main extension agreement to 

5nance the extension of facilities within the proposed extension area, that the agreement comply with 

.he Commission’s rules on main extension agreements, A.A.C. R14-2-406. 

16. Diablo is within the Tucson Active Management Area, but because Diablo is a 

jecondary water provider that purchases water from the City of Tucson, it is not subject to the 

bizona Department of Water Resources groundwater management regulations. 
/ 

17. 

‘18. 

The Company is in compliance with all Commission orders. 

Diablo is in compliance with Arizona Department of Environmental Quality 

,“ADEQ) regulations. ADEQ has determined that the system is currently delivering water that 

neets water quality standards of the Safe Drinking Water Act. 

19. 

20. Staff further recommends that: 

The Company is current on all taxes. 

(a) Diablo charge its existing rates and charges in the proposed extension area. 

(b) Diablo file with the Director of the Utilities Division the appropriate main 

:xtension agreement, or agreements, associated with extending the facilities in the extension area. 

(c) Diablo provide a copy of its county franchise for the proposed extension area 

within 365 days of any Decision in this matter. 

(d) The Commission’s Decision granting the extension to Diablo’s Certificate be 

considered null and void without M e r  order from the Commission should Diablo fail to meet any 

of the above conditions within !he time specified. 

CONCLUSIONS OF LAW 

1. Diablo is a public service corporation within the meaning of Article XV of the 

Arizona Constitution and A.R.S. $ 5  40-281 and 40-282. 

’ Residents stated during public comment that the City could not extend the facilities for less than $250,000. 

3 DECI8ION NO. 65131 



2. 

3. 

4. 

The Commission has jurisdiction over Diablo and the subject matter of the application. 

Notice of the application was provided in accordance with law. 

There is a public need and necessity for water service in the proposed extension 

service territory as set forth in Exhibit A. Ri 
I 
I 
E 

I 
E 
I 

5 .  Diablo is a fit and proper entity to receive a Certificate to provide water service in the 

proposed extension area. 

6, Staffs recommendations contained in Findings of Fact Nos. 15 and 20 are reasonable 

and should be adopted. 

ORDER 

IT IS THEREFORE ORDERED that the application of Diablo Village Water Company for an 

tension of its Certificate of Convenience and Necessity to provide water service to the area in Pima 

unty, Arizona, described in Exhibit A hereto, is approved. 

1 
IT IS FURTHER ORDERED that Diablo Village Water Company shall charge its existing 

s and charges within the extension area. 

IT IS FURTHER ORDERED that DiabIo Village Water Company shall file with the director 

e Utilities Division, all main extension agreements consistent with Commission rules. 

c 
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IT IS FURTHER ORDERED that Diablo Village Water Company shall file within 365 days 

If the effective date of this Decision, a copy of its franchise from Pima County applicable to the 

:xtension area, and that Diablo Village Water Company's failure to comply with this requirement 

,hall result in its Certificate of Convenience and Necessity for the extension area becoming null and 

roid without hrther action by the Commission. 

IT IS FURTHER ORDERED that this Decision shall become effective immediately. 

BY ORDER OF THE ARIZONA CORPORATION COMMrSSION. u j  ' 2  4 .  

COMMISmNER / COMMISSIONER :HAIRMAN' 

6 d W T N E S S  WHEREOF, I, BRIAN C. McNEIL, Executive 
Secretary of the Arizona Corporation Commission, have 
hereunto set. my hand and caused the official seal of the 

Capitol, in the City of Phoenix, 

EXECUTIVE SECRETARY 

IISSENT 
'R:dap 

. .. 
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3RVICE LIST FOR: DIABLO VILLAGE WATER COMPANY 

OCIGT NO.: W-02309A-02-0089 

sbin M. Thim, President 
iablo Village Water Company 
0. Box 13145 
icson, AZ 85732 

[r. Christopher Kempley, Chief Counsel 
:gal Divison 
RIZONA CORPORATION COMMISSION 
iOOWest Washington Street 
ioenix, Arizona 85007 

[r. Ernest Johnson, Director 
tilities Division 
RIZONA CORPORATION COMMISSION 
200 West Washington Street 
hoenix, Arizona 85007 
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rizo Cor oration Commission 
BEFORE THE ARIZONAA ~!JZ~&~~~~OMMISSION 

ULLIAM A. MUNDELL 
CHAIRMAN AUG 2 2 200Z 

M IRVIN 

IARC SPITZER 

IIABLO VILLAGE WATER COMPANY FOR AN 
:XTENSION OF ITS CERTIFICATE OF DECISION NO. 65l3I 
:ONVENIENCE.AND NECESSITY. i OPINIQ&&k!D+WE~~g . ; .  e LV unni 

COMMISSIONER 

COMMISSIONER 

\I THE MATTER OF THE APPLICATION OF DOCKET NO. W-02309A-02-0089 

COMMISSION )ATE OF HEARING: June 20,2002 . 

‘LACE OF HEARING: Tucson, Arizona 

DMWISTRATIVE LAW JUD’GE: Jane L. Rodda 

- -  * lo Village 
Water Company; and 

Ms. Janice Alward, Assistant Chief Counsel, Legal 
Division, on behalf of the Utilities Division of the 
Arizona Corporation Commission. 

irector 3  ISM:^^ 
iPPEARANCES : Robin Thim, T‘ 

3Y THE COMMISSION: 

Having considered the entire record herein and being fully advised in the premises, the 

lrizona Corporation Commission (“Commission”) finds, concludes, and orders that: 

FINDINGS OF FACT 

1. On February 4, 2002, Diablo Village Water Company (“Diablo” or “Company”) filec 

m application for an extension to its Certificate of Convenience and Necessity (“Certificate” 01 

‘CC&N”) to provide water service in portions of Pima County, Arizona. 

2. On May 1, 2002, the Commission’s Utilities Division Staff (“Staff”) filed its Staf 

Report recommending that the *application be approved. 

3. By Procedural Order dated May 8, 2002, a hearing in the matter was set for June 20 

2002, in Tucson, Arizona. 

4. Pursuant to the May 8, 2002, Procedural Order, Diablo mailed notice of the hearing ti 

its customers and to a11 property owners within the proposed extension area on May 15, and 16,2002 

5 .  A hearing convened as scheduled on June 20,2002. 
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6.  

DOCKET NO. W-02309A-02-0059 

The Commission granted Diablo a CC&N in Decision No. 48673 (February 1, 1975). - 
7. Diablo is located southwest of the City of Tucson, on Valencia Road, eight miles west 

1-19. Its current service area comprises approximately a 1 3/4 square mile area. 

8. Diablo currently serves approximately 21 5 customers. 

9. Diablo has a service agreement with the City of Tucson under which the City agrees to 

ovide the Company with water based on the previous year’s designated capacity plus 19,000 cubic 

et per year per additional connection to the Company’s water system during the preceding year. 

iablo receives its entire water supply from the City of Tucson. 

10. The proposed extension area comprises an additional 3/4 square mile area and is 

intiguous to the Company’s current . service area. The legal description of the proposed extension 

-ea is attached hereto as Exhibit A. 

11. There are approximately 100 property owners in the proposed extension area. 

ecause the area is not an approved subdivision, many residences were constructed without permits, 

nd it is difficult to determine how many residences are actually within the extension area. There is 

o other water provider located in the area. Current residents have 0; share wells, or haul water foi 

ieir needs. The City of Tucson has facilities nearby, but the cost of extending the City’s facilitie: 

nto the area is too high for residents of this relatively low-income area to finance. Staff ha: 

,onfirmed that the Company has received written requests for service from residents in the proposec 

:xtension area. During public comment several members of the public living in the proposec 

:xtension area spoke of the need for water service in the area and in favor of allowing Diablo tc 

:xtend into their neighborhood. 

12. The Company estimates that 70 additional customers will be served in the requeste 

xea  by the end of the fifth yea;. 

13. Based on the Company’s current usage data, Staff estimates that a minimum c 

33,449,666 gallons of water per year will be needed to serve the projected customer base in tl- 

existing and proposed service area. Based on the water service agreement with the City of Tucsol 

Diablo will obtain 35,958,000 gallons of water by the end of the fifth year. Thus, Staff believes the 

is adequate water supply available to serve the current and future customers of Diablo. 

2 S \HUan~\ccn\2002\mescalLakesExl 
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DOCKET NO. W-02309A-02-0089 

14. The Company estimates that the cost to construct the facilities to serve customers - in 

le proposed extension area to be approximately $50,000.’ The Company testified that the facilities 

rill be financed by prospective customers in the proposed extension area, or through a grant. 

15. Staff recommends that in the event Diablo enters into a main extension agreement to 

nance the extension of facilities within the proposed extension area, that the agreement comply with 

le Commission’s rules on main extension agreements, A.A.C. R14-2-406. 

16. Diablo is within the Tucson Active Management Area, but because Diablo is a 

econdary water provider that purchases water from the City of Tucson, it is not subject to the 

irizona Department of Water Resources groundwater management regulations. 

17. 

‘1 8. 

The Company is in compliance with all Commission orders. 

Diablo is in compliance with Arizona Department of.  Environmental Quality 

“ADEQ”) regulations. ADEQ has determined that the system is currently delivering water that 

neets water quality standards of the Safe Drinking Water Act. 

% 

19. 

20. Staff further recommends that: 

The Company is current on all taxes. 

(a) Diablo charge its existing rates and charges in the proposed extension area. 

(b) Diablo file with the Director of the Utilities Division the appropriate main 

xtension agreement, or agreements, associated with extending the facilities in the extension area. 

(c) Diablo provide a copy of its county franchise for the proposed extension area 

sithin 365 days of any Decision in this matter. 

(d) The Commission’s Decision granting the extension to Diablo’s Certificate be 

:onsidered null and void without further order from the Commission should Diablo fail to meet an> 

of the above conditions within ihe time specified. 

CONCLUSIONS OF LAW 

1. Diablo is a public service corporation within the meaning of Article XV of thc 

Arizona Constitution and A.R.S. $ 4  40-281 and 40-252. 

’ Residents stated during public comment that the City could not extend the facilities for less than $250,000. 
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2. 

3. 

4. 

The Commission has jurisdiction over Diablo and the subject matter of the applicathn. 

Notice of the application was provided in accordance with law. 

There is a public need and necessity for water service in the proposed extension 

rvice territory as set forth in Exhibit A. 

5.  Diablo is a fit and proper entity to receive a Certificate to provide water service in the 

-oposed extension area. 

6. Staffs recommendations contained in Findings of Fact Nos. 15 and 20 are reasonable 

id should be adopted. 

ORDER 

IT IS THEREFORE ORDERED that the application of Diablo Village Water Company for an 

xtension of its Certificate of Convenience and Necessity to provide water service to the area in Pima 

:ounty, Arizona, described in Exhibit A hereto, is approved. 

IT IS FURTHER ORDERED that Diablo Village Water Company shall charge its existing 

ates and charges within the extension area. 

IT IS FURTHER ORDERED that Diablo Village Water Company shall file with the director 

If the Utilities Division, all main extension agreements consistent with Commission rules. 

. .  

. . .  
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i IT IS FURTHER ORDERED that Diablo Village Water Company shall file within 365 days 
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- 

22 

I 23 

I 
I 

24 

25 

26 

27 

I 28 

1 

n 

S \HU(ltie\ccnVOOZ\mescnlLnkzsExt 5 DECLSION NO. 651 ?I 



:I 
1 
1 

I 
I 
I 
1 
I 

1 

2 

-i 
3 

4 

5 

6 
r 

I 

1 

( 

1( 

1 

1: 

1 

1 

1 

1 

1 

1 

I 

1 

1 
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Lobin M. Thim, President 
liablo Village Water Company 
'.O. Box 13145 
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Jlr. Christopher Kempley, Chief Counsel 
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UZONA CORPORATION COMMISSION 
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CHAIRMAN 
JIM IRVIN 

,, . , . _ -  . !-- *- ’1, I _. .- .. COMMISSIONER <.d 5 7  
WILLIAM A. MUNDELL < 

COMMISSIONER 

IN THE MATTER OF THE APPLICATION OF DOCKETP 0. w-0230 
DIABLO VILLAGE WATER COMPANY FOR AN 

CONVENIENCE AND NECESSITY. 
DECISIONNO. b D 8 7  
OPINION AND ORDER 

DATE OF HEARING: 

PLACE OF HEARING: Tucson, Arizona 

PRESIDING OFFICER: Jane L. Rodda 

APPEARANCES: 

May 13, 1999, August 4, 1999, October 20, 1999 

Mr. Robin Thim, on behalf of Diablo Village Water Company; 

Mr. Joseph Cesare, on behalf of SVA Corporation, Intervenor; 

Mr. Christopher Avery, Assistant City Attorney, on behalf of the City 
of Tucson, Intervenor ; and 

Mr. Robert Metli, Staff Attorney, Legal Division, on behalf of the 
Utilities Division of the Arizona Corporation Commission. 

BY THE COMMISSION: 

Having considered the entire record herein and being fully advised in the premises, the 

Arizona Corporation Commission (“Commission”) finds, concludes, and orders that: 

FINDINGS OF FACT 

1. On November 10, 1998, Diablo Village Water Company (“Diablo”) filed an 

application to extend it existing Certificate of Convenience and Necessity (“Certificate”). 

2. On February 19, 1999, Diablo amended its application by deleting certain areas from 

its original request. 

3. Diablo’s amended application sought extension of its Certificate to include the west 

half of Section 16, Township 15 South, Range 12 East, Pima County, GSRB&M. 

4. On March 16, 1999, the Commission’s Utility’s Division Staff (“Staff’) filed its Staff 

4-98-0647 
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Report recommending approval of the extension request. 

5. Pursuant to Procedural Order dated April 2, 1999, the matter was set for hearing on 

May 13, 1999, in Tucson, Arizona. 

6.  Diablo mailed notice of the hearing to all property owners in the proposed extension 

area on April 14, 1999. 

7. The May 13, 1999 hearing was held as scheduled with no party objecting to the 

application. 

8. Subsequent to the May 13, 1999 hearing, SVA Corporation, the owner of a large 

portion of the proposed extension area, objected to the inclusion of its property in Diablo's service 

area because SVA Corporation's property was going to served by Tucson Water. On June 7, 1999, 

SVA Corporation requested intervention in the matter. 

9. On June 22, 1999, the City of Tucson requested intervention and moved for the 

hearing to be reopened. 

10. On July 9, 1999, the Hearing Officer granted intervention to SVA Corporation and 

the City of Tucson and scheduled a second hearing for August 4, 1999. 

11. On July 23, 1999, Staff filed a revised Staff Report and recommended that the 

property owned by SVA Corporation or its principals be deleted from the proposed extension area. 

A hearing was held on August 4, 1999, at which time intervenors SVA Corporation 12. 

and the City of Tucson appeared in addition to representatives of Diablo and Staff. 

13. At the August 4, 1999 hearing, Diablo agreed to withdraw its application for all areas 

owned by SVA Corporation and its principals. At the August 4, 1999 hearing, SVA Corporation 

expressed its desire to acquire the remaining portion of the proposed extension area which area was 

owned by Standard Charter Bank. Diablo agreed that if SVA Corporation or its principals acquired 

the Standard Charter Bank parcel, Diablo would withdraw its application with regard to that parcel 

as well. The parties agreed to continue the hearing for approximately 60 days to determine whether 

SVA would acquire the remaining parcel. 

14. By Procedural Order dated October 1 , 1999, a hearing was set for October 20, 1999 

2 DECISION NO.(:-,' 6 3'; 
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because SVA Corporation had not provided evidence that it had acquired the Standard Charter Bank 

parcel. 

15. On the day before the October 20,1999 hearing, SVA Corporation provided evidence 

that indicated it was in the process of acquiring the Standard Charter Bank parcel and that this parcel 

would be served by Tucson Water. 

16. The October 20, 1999 hearing convened as scheduled, at which time Diablo agreed 

to withdraw the remainder of its application. 

CONCLUSIONS OF LAW 

1. Diablo is a public service corporation within the meaning of Article XV of the 

Arizona Constitution and A.R.S. $ 3  40-281 and 40-282. 

2. The Commission has jurisdiction over Diablo and the subject matter of the 

application. 

3. Notice of the application was provided in accordance with law. 

4. Diablo has withdrawn its application to extend its certificated area and the application 

should be dismissed. 

. . .  

. .  

. . .  

. . .  

. . .  

. . .  

. . .  

. . .  

. . .  

. . .  
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ORDER 

IT IS THEREFORE ORDERED that the application of Diablo Water Company to extend its 

Certificate of Convenience and Necessity is dismissed. 

IT IS FURTHER ORDERED that this Decision shall become effective immediately. 

BY ORDER OF THE AFUONA CORPORATION COMMISSION. 

DISSENT 
JR:dap 

IN WITNESS WHEREOF, I, BRIA.N C. McNELL, Executive 
Secretary of the Arizona Corporation Commission, have 
hereunto set my hand and caused the official seal of the 
Commission to be affixed at the Capitol, in the City of 
Phoenix, this I+" day o b &  1999. 
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SERVICE LIST FOR: D M L O  WATER COMPANY 

DOCKETNO.: W-023 09A-98-0647 

RobinThim 
Diablo Village Water Company 
P.O. Box 13145 
Tucson, Arizona 85732 

Joseph R. Cesare, Vice President 
S.V.A. Corporation 

4855 E. Broadway, Suite 103 
Tucson, Arizona 8571 1 

Thomas J. Berning, City Attorney 
Christopher E. Avery, Sr. Assistant City Attorney 
City of Tucson 
P.O. Box 27210 
Tucson, Arizona 85726-72 10 

Lyn Farmer, Chief Counsel 
Legal Division 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Street 
Phoenix, AZ 85007 

Deborah Scott, Director 
Utilities Division 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Street 
Phoenix, AZ 85007 

P.O. BOX 12863-85732 
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EWESY CARF I BtD 
Cha i m a n  

BUD Z’lW 
Bdasoissioner 

JlM WEEKS 
Commissioner 

DDCKET NO. U-2309 DECISION NO. 4sb73 
OPINION AND ORDER 

BY THE C0Wi)SSION: 

On September 24, 1977, by Decision No. 48266, &5s 

Commission issued an order prelimbary to the issuance OS tbe 

certificate of convenience and n e w s s i t y  to Diablo Vi l lage  

Company, an Arizona corporation, wherein i t  was s tated that, 

the franchise from t h e  Pima County Board of Supervisors 

appzovnl of tho State Department of Wealth were f.i.lsd WWhia s& 
(6) months: from the date o f  that order, the order prelimfnmy W 

the issuance of the certificate 0.f convenience and necessity 

becoac null and void. 

On January 23,  1978, both of the above-raentbneii 

documents were received i n  t h i s  office. 

The Commission is ROW of the opinion that the pu#%&c 

interest would best be served by granting a certificrtw 

ience and necessity at t h i s  time to Disbio Village nata 

MEREFORE, IT IS ORDERED that t h i s  order 

and bzt a cert i f icate  cf conveniance and necessity, pussiurznt ~Q 

§40-281, Arizona Revised Statutes, authorizing Df-ablo VSllege 

Water Coatpany to construct,  operate and maibtain a 

utility i n  t h e  area described a s  the Southeast Quarter (SE4) o.f 

Section 8 ;  the South Half (S$) and t h e  Northeast Quarter (Preb) ab 
Section 9 ;  thc West Half (Wq) of Section 16; and, the NorthwesO 

Wsrter (.WC) of Section 17, a l l  in Township 15 Southt Range 12 

East, GGSRBtW, Pima County, Arizona. 

I T  IS PURTHER ORDERED that the rates approved aab wb3& 

stroll be charged are a s  follows: 

$7.30 minimum €or tho f i r s t  4,000 gallons of less 
water used per month par cuetiomr 

$0.75 pet 1,000 poIX@nr water used fa excess of 
tho mlalmum per math per custaaeu 





BEFORE THE A R I  ZONA CORPORATION COMMISSION 

ERNEST GARFIELD 
Chairman 

Commissioner 
J I M  WEEKS 

Commissioner 

I N  THE MATTER OF THE APPLICATION OF DIABLO VILLAGE WATER COMPANY, 
AN ARIZONA CORPORATION, FOR A CERTIFICATE OF CONVENIENCE AND 
NECESSITY A U T H O R I Z I N G  I T  TO CONDUCT AND CARRY ON A BUSINESS OF 
DISTRIBUTING AND SELLING DOMESTIC WATER AS A P U B L I C  SERVICE e C O R P O ~ T I O N .  

DOCKET NO. U-2309 DECISION NO.  4$,(, 73 
O P I N I O N  AND ORDER 

BY THE COMMISSION: 

1 
t 
I 
E 
1 
i; 

I 
I 
I 

On September 1 4 ,  1 9 7 7 ,  by Decis ion No. 48266, t h i s  

Commission i s s u e d  an o r d e r  pre l iminary  t o  t h e  i s s u a n c e  of t h e  

c e r t i f i c a t e  of convenience and n e c e s s i t y  t o  Diablo V i l l a g e  Water 

Company, an Arizona c o r p o r a t i o n ,  wherein i t  was s t a t e d  t h a t  u n l e s s  

t h e  f r a n c h i s e  from t h e  Pima County Board of Superv isors  and w r i t t e n  

approval  of t h e  S t a t e  Department of Heal th  were f i l e d  w i t h i n  s i x  

(6) months from t h e  d a t e  of  t h a t  o r d e r ,  t h e  o r d e r  p r e l i m i n a r y  t o  

t h e  i ssuance  of t h e  c e r t i f i c a t e  of convenience and n e c e s s i t y  would 

become n u l l  and v o i d .  

On January 23, 1 9 7 8 ,  both of t h e  above-mentioned 

documents were r e c e i v e d  i n  t h i s  o f f i c e .  

The Commission i s  now of t h e  opin ion  t h a t  t h e  p u b l i c  

i n t e r e s t  would b e s t  be served  by grant ing  a c e r t i f i c a t e  of conven- 

ience  and n e c e s s i t y  a t  t h i s  time t o  Diablo V i l l a g e  Water Company. 

WHEREFORE, I T  IS ORDERED t h a t  t h i s  o r d e r  s h a l l  c o n s t i t u t e  

and be a c e r t i f i c a t e  of convenience and n e c e s s i t y ,  pursuant  t o  

940-281, Arizona Revised S t a t u t e s ,  a u t h o r i z i n g  Diablo V i l l a g e  

Water Company t o  c o n s t r u c t ,  opera te  and m a i n t a i n  a domestic water  
/ 

u t i l i t y  i n  t h e  a r e a  descr ibed  as  t h e  Southeast  Quar te r  (SE%) of # Sect  
/ / on 6 t h e  South H a l f .  (S4) and t h e  Nor theas t  Quar te r  (NE%) of 

on 9 3 t h e  West Half (W4) of Sec t ion  16’?and, t h e  Northwest 

e r  (NW%i) of S e c t i o n  17;1(all  i n  Township 1 5  South ,  Range 1 2  

/ 

/ 

E a s t ,  GESRB$M, Pima County, Arizona. 

I T  I S  FURTHER ORDERED t h a t  t h e  r a t e s  approved and which I 
s h a l l  be charged a r e  a s  fo l lows:  

$ 7 . 5 0  minimum f o r  t h e  f i r s t  4 , 0 0 0  g a l l o n s  o r  less  8 water  used pef month per  customer 

$ 0 . 7 5  per  1 , 0 0 0  ga l lons  water  used i n  excess  of  
t h e  minimum per month per customer I 
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I T  IS  FURTHER ORDERED t h a t  a l l  s e r v i c e s  s h a l l  be 

metered a t  t h e  t ime t h e  i n i t i a l  connec t ion  i s  made. 

BY ORDER OF THE ARIZONA CORPORATION COMMISSION. 

I N  WITNESS WHEREOF, I ,  R .  J .  BARTOL, Execu t ive  
S e c r e t a r y  of t h e  Ar izona  Corpora t ion  Commission, 
have he reun to  s e t  my hand and caused t h e  o f f i c i a l  
s e a l  o f  t h i s  Commission t o  be a f f i x e d  
C a p i t o l  i n  t h e  C i t y  o f  Phoenix,  t h i s ’  ’ \ g h e d a y  
of - & j p w  , 1 9 7 8 .  

I 

EXECUTIVE SECRETARY 

i 



BUD T I S  
Chairman 

ERMEST W I E L D  
Comaisskoner 

JIM HEEKS 
Comi s s loner 

IM THE MATTER OF THE APPLICATION 
OF DIABLO VILLAGE WATER COMPANY, 
AN ARIZONA CORPORATION, FOR AN 
ORDER PRELIMINARY TO THE XSSUAhCE 
OF A CERTIFICATE OF CONVENiENCE 
AND NECESSITY AUTHORIZING I T  TO 
CONDUCT AWD CARRY ON A BUSINESS 
OF DLSTRfBUTING AND SELLING DOM- 
ESTIC WATER AS A PUBLIC SERVICE 
CORPOJtAT r OM. 

DOCKET NO. U-2309 1 
1 

- 1 OPINION AND URKWR 

DATE OF HEARING: July 7, 1937 

PLACE OF HEARING: Tucson, .Wzona 1 

HEAR1 NG OFF1 CER : Evo J .  DB Concini I 

APPEAWCES: 

1. Applicant 

Jack Jenkins, Investinator. 

i 
3 
1 
) 

Bilby, Slnoenhair, Warnock 8 Dolph, 
by Maaviia S. Cohen. 

Dan OiNOilf, Deputy City Attorney, 
on behalf of the City of Tucson; 

U t i  1 it iea Divisian , 
Arizona Corporation Cormnfssioaa. 

- 

OPINION 
seeks to certificate approximately 1,440 acm 

in an area southwest >f Tucson, Arizona, described as %he Soutfseast 

Quarter (SE-1/4) of Section 8; the South Half (S-1/2) and the North-,. ! 

east Quarter (NE-I/$) of Section 9; a l l  o f  Section 16; tho Northwest 

Quarter (NW-1/4) of Section 17, all in Township 15  South, Range 1% 

East, GBSWGM, Pima County, Arizona. 

2.  Applicant owns or has beneficial  interest  i n  all a€ the 

property sought t o  be certificated excepe the  East Half {E-lf2] ob 

Section 16, Township 15 South, Range 12 Bast, GftSRNiM, Pima C@u3kBy, 

A r  i zona. 



3. A t  the hearing, tba Neariag Officer WZIS coar;cerWd I 

the! adequacy of the notice given to the owners 0% t R 3  Bast Haff 

(E-1/2) of Section 16. 

quested said East Half of Serctfm X6 be deleted frons the App%fm- 

t ion.  

Subsequent 20 the b a r % q r  Appficmt 

4. Applicant is in the process of fixing for 8 fra&%SB 

frw the Pinta County Board of Supervisors. 

5. Upon approval of subject request for BPL Order Pre&b* 

iniary, Applicant is prepared t o  obtain necessary apgrovaz fro& 

Skate Health Department. 

6.  Tho Commission feels the Applicant is a fit surd 

entity t o  bold a Certificate el: Convenience and Necessfty. 

7, According to the testSmony land axhibifs subdttBd at 

the hearing, 8pplicant is financiaaXy capable o f  Ssstalliw and 
smintaining the necessary faci l i t ies  t o  provide adequate stslrvke 

future users. 

8 .  

$7.50 minimum for the f irst  4,000 gallons, plus, 

$ -75  per 1,000 gallons in excess o f  the minimum. 

9. Applicant stated that the need for Certification is 

Applicant proposes t o  charge the followfng monehzy F 

inmediate since the area is to he developed Lnto low cast, Pe$@Wk 

subsidized liousing. I n i t i a l  development lconsists of 129 hones for 
which subsidy commitments have been obtained. 

10. The City of Tucson appearead in oppasirtion to tMs Ap- 

plication on the grounds that there are adequate City facilities fa 
or near the area sought to be certificated and thatthe City was 

ready, w i l l i n g  and able to provide service to the proposed sub- 

division. 

11. The Gomission is  of the 01pil0i0~~ that granting #he m= 
quested Order Preliminary tu the owner and developer of the p b p ~  

is i n  the public interest.  

.* 0 
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WE*€% *- 

MB%WW.E, IT IS ORDERED, L a t  Dfa- 

rr 811 Arizona corporation, be and 11s hereby issued ag Order Psat3. 

to the issuarace of a Certificate of Corvenience and Necessity for 
$ 
f: 

the fonoarfag area: !, 

The SE-1/4 of Section 8: the S-1/2 and the NE-III 
of sec 
PJIW- 1/4 

and 

IT IS FURTHER ORDERED, that the rates shall  be: 

*<z . !@ 
1 %k S .7S per 1,000 galloas irn exc0ss of the miaiman. 

and a Certificate of Convenience and Necessity is obtained wit)rr$& - I1 i 

s i x  (6 )  months from the date of t h i s  Order, subject Order Prep 

shall. bscme null and void. 
%., c Ll 

.: d 
L 

n p i  

BY ORDER OF THE ARIZONA CORPORATION COx(Ml[SSION ... 

. ~ ~- ~ -. -- ---- --- -* - 
tion 9; the W-1/2 of Section 16, and the 
of Section 17. a l l  in TlSS,  IPIZE. GBISRRAM- 
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BEFORE THE ARIZONA CORPOMTION COMMISSION 

3UD TIMS 
Chairman 

?RNEST GARFIELD 
Commissioner 

JIM WEEKS 
Commissioner 

LN THE MATTER OF THE APPLICATION 
3F DIABLO VILLAGE WATER COMPANY, 
9N ARIZONA CORPORATION, FOR AN 
3RDER PRELIMINARY TO THE ISSUANCE 
DF A CERTIFICATE OF CONVENIENCE 
AND NECESSITY AUTHORIZING IT TO 
CONDUCT AND CARRY ON A BUSINESS 
OF DISTRIBUTING AND SELLING DOM- 
ESTIC WATER AS A PUBLIC SERVICE 
CORPORATION. 

DOCKET NO. U-2309 

DECISION NO. Y R a b 6  

OPINION AND ORDER 
~ 

DATE OF HEARING: July 7, 1977 

PLACE OF HEARING: Tucson, Arizona 

HEARING OFFICER: Evo J. De Concini 

APPEARANCES : Bilby, Shoenhair, Warnock 8 Dolph, 
by Marvin S. Cohen, 
Attorneys for Diablo Village Water Company; 

Dan O'Neill, Deputy City Attorney, 
on behalf of the City of Tucson; 

Jack Jenkins, Investigator, 
Utilities Division, 
Arizona Corporation Commission. 

OP I NI ON 

1. Applicant seeks to certificate approximately 1,440 acres 

in an area southwest of Tucson, Arizona, described as the Southeast 

Quarter (SE-1/4) of Section 8; the South Half (S -1 /2 )  and the North- 

east Quarter (NE-1/4) of Section 9; all of Section 16; the Northwest 

Quarter (NW-1/4) of Section 17, all in Township 15 South, Range 12 

East, GESRBGM, Pima County, Arizona. 

2. Applicant owns o r  has beneficial interest in all of the 

property sought to be certificated except the East Half (E-1/2) of 

Section 16, Township 15 South, Range 12 East, GeSRBGM, Pima County, 

Arizona. 
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3 .  A t  t h e  h e a r i n g ,  t h e  He 

Docket No. U-2309 

r i  5 O f f i c e r  was concerned w i t h  

t h e  adequacy of  t h e  n o t i c e  g iven  t o  t h e  owners of t h e  E a s t  Half 

( E - 1 / 2 )  of S e c t i o n  1 6 .  Subsequent t o  t h e  h e a r i n g ,  Appl icant  r e -  

q u e s t e d  s a i d  E a s t  Half of S e c t i o n  1 6  be d e l e t e d  from t h e  Applica-  

t i o n .  

4 .  Appl icant  i s  i n  t h e  p r o c e s s  of  f i l i n g  f o r  a f r a n c h i s e  

from t h e  Pima County Board of S u p e r v i s o r s .  

5. Upon approval  of s u b j e c t  r e q u e s t  f o r  an Order Pre l im-  

i n a r y ,  Appl icant  i s  prepared  t o  o b t a i n  n e c e s s a r y  approval  from t h e  

S t a t e  Heal th  Department. 

6 .  The Commission f e e l s  t h e  Appl icant  i s  a f i t  and p r o p e r  

e n t i t y  t o  hold  a C e r t i f i c a t e  o f  Convenience and N e c e s s i t y .  

7 .  According t o  t h e  tes t imony and e x h i b i t s  submi t ted  a t  

t h e  h e a r i n g ,  Appl icant  i s  f i n a n c i a l l y  capable  of  i n s t a l l i n g  and 

main ta in ing  t h e  necessary  f a c i l i t i e s  t o  p r o v i d e  adequate  s e r v i c e  t o  

f u t u r e  u s e r s .  

8 .  Applicant  proposes  t o  charge t h e  fo l lowing  monthly r a t e s :  

$7.50 minimum f o r  t h e  f i r s t  4 , 0 0 0  g a l l o n s ,  p l u s ,  

$ .75 p e r  1,000 g a l l o n s  i n  excess  of t h e  minimum. 

9 .  Appl icant  s t a t e d  t h a t  t h e  need f o r  C e r t i f i c a t i o n  i s  

immediate s i n c e  t h e  a r e a  i s  t o  b e  developed i n t o  low c o s t ,  F e d e r a l l y  

s u b s i d i z e d  housing. I n i t i a l  development c o n s i s t s  of  1 2 0  homes f o r  

which subsidy commitments have been obta ined .  

1 0 .  The City of  Tucson appeared i n  o p p o s i t i o n  t o  t h i s  Ap- 

p l i c a t i o n  on t h e  grounds t h a t  t h e r e  a r e  adequate  C i t y  f a c i l i t i e s  i n  

o r  n e a r  t h e  a r e a  sought  t o  b e  c e r t i f i c a t e d  and t h a t t h e , C i t y  was 

ready,  w i l l i n g  and a b l e  t o  p r o v i d e  s e r v i c e  t o  t h e  proposed sub-  

d i v i  s i o n .  

11. The Commission i s  o f  t h e  opin ion  t h a t  g r a n t i n g  t h e  r e -  

ques ted  Order Pre l iminary  t o  t h e  owner and developer  of t h e  p r o p e r t y  

i s  i n  t h e  p u b l i c  i n t e r e s t .  

... 
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Docket No. U-2309 

ORDER 

WHEREFORE, I T  I S  ORDERED, t h a t  Diablo V i l l a g e  Water Company, 

a n  Arizona c o r p o r a t i o n ,  be and i s  hereby i s s u e d  an  Order P r e l i m i n a r y  

t o  t h e  i ssuance  of a C e r t i f i c a t e  o f  Convenience and N e c e s s i t y  f o r  

t h e  fo l lowing  a r e a :  

The SE-1 /4  o f  S e c t i o n  8 ;  t h e  S-1/2 and t h e  N E - 1 / 4  

N W - 1 / 4  o f  S e c t i o n  1 7 ,  a l l  i n  TlSS, R 1 2 E ,  G6SRBEM, 
Pima County, Arizona. 

. o f  S e c t i o n  9 ;  t h e  W-1/2 of S e c t i o n  1 6 ,  and t h e  

a n d  

I T  I S  FURTHER ORDERED, t h a t  t h e  r a t e s  s h a l l  be :  

$7 .50  minimum f o r  t h e  f i r s t  4 , 0 0 0  g a l l o n s  o r  l e s s ,  

$ . 7 5  p e r  1 , 0 0 0  g a l l o n s  i n  excess  o f  t h e  minimum. 

P I U S  9 

a n d  

I T  I S  FURTHER ORDERED, t h a t  u n l e s s  a l l  requi rements  a r e  met 

a n d  a C e r t i f i c a t e  o f  Convenience and Necess i ty  i s  o b t a i n e d  w i t h i n  

s i x  (6)  months from t h e  d a t e  of t h i s  Order ,  s u b j e c t  Order Pre l iminary  

s h a l l  become n u l l  and void .  

BY ORDER OF THE ARIZONA CORPORATION COMMISSION 

CHAIRMAN -COMMISSIONER 

I N  WITNESS WHEREOF, I ,  DONALD E .  VANCE, 
S e c r e t a r y  of t h e  Corpora t ion  Commission, 
have hereunto  s e t  my hand and caused t h e  
o f f i c i a l  s e a l  o f  t h e  Arizona Corpora t ion  
Commission t o  be a f f i x e d  a t  t h e  C a p i t o l ,  
i n  t h e  C i t y  o f  Phoenix,  t h i s  day 
of t s e  ,.*,,v c c rM , 1977.  

I 

DONALD !E. VANCE 
Executive.  S e c r e t a r y  

I 
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CARL J.  KUNASEK 
CHAIRMAN 

JIM IRVIN 

WILLIAM A. MUNDELL 
COMMISSIONER 

COMMISSIONER I w V  3 6 2000 

IN 7"E MATTER OF THE APPI-I 
THlM UTILI'T'I' CO. ( E  & 'I' DIVISION) FOR AN 
EXTENSION OF ITS Cwr iF icA- rE  OF 
CONVENIENCE AND NECESSITY. 

i DI,CISION NO. b319 b 

DATE OF HEARING: October 20.3000 

?LACE OF HEARING: I ucson. Arizona 

PRESIDING OFFICER: .fane L. Rodda 

4PPEARANCES: 

._ 

Robin Thim. President. Thim Utility Company: and 

Christopher Kempley. Assistant Chief Counsel. Arizona 
Corporation Commission, on behalf of the Utilities 
Division. 

BY THE COMMISSION: 

Having considered the entire record herein and being fully advised in  the premises. 111~' 

4rizona Corporation Commission ("Commission") linds. concl tides. and orders that: 

FINDINGS OF FACT 

1. Thim Citility Company (E &: -I' Division) ( "  I 1 'C"' or Yonipany") pro\ idcs u;w- 

itility service IO approsimately 774 customers in Pima County. .\ric.ona. 

2. On Julie 16. 2000. TC'C filed an application to wtend ils Ccrtiiicatc. of C'oiivcnicncc- 

and Necessity ("CC&N" or "Certificate") 10 include an additioiiiil 31.1 of a scction of kind IOciild 

zontiguous to its current certificated area. The. application rcqucsted a portion of' Section 5 and ;I 

portion of Section 6 o f  Township 16s. Range 11E in Pima C1~1nIy. 

3. 'TUC is seeking to estend its certificated area la cicquire a nw i v d t  sitc and to s e n e  31 

wstomcrs currently being served by a private well. 

4. On July 17. 2000. the Con~niission's [!tilitits Division Staff f"Staff7 notified thc 

Compan) that the application u as sul'ficiont. 

1 DECISION NO. 6 3 /Pk 
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,lending plan. hut that the approval is 1101 rcllectcd i n  :\Dl!(J's records. I'ursc~i~iit to n rcqiiircnien' 

:onlained in Decision No. 6265 1 .  T(,'C provided dociinieni;lticw that tho Icnd clnd copper tcsts had 

) re n per Lb riiicd . 

15, 

14. 

TVC is ciirrent on all property cind sales I;ISCS. 

Staff reconinietided that only TUC's requcsi that involves land in Sc.ction 6 hc 

tpproved bccause currently there arc' 110 potential custonicrh i n  Section 5.  and hccatlsc i t  is t t r o  

peculative HI this time \\hetlier T l T  \voulJ locatc it ncll in Sc'ctinn 5. 

I 5 .  Staff further recommended that : 

(a) The Commission condition approval of the application on 'TUC tiling copies 01' 

ts Approval to Construct from Pima County Department of I,n\~ironniental Qualily for its new n ~ l l  

rithin 365 days ofthe etlkctive datc ofthis Decision: 

(b) TUC be ordered to tile tvith the C'ommission wi th in  365 days li-om the 

Bffective date of this Decision. a report froni ADEQ stating that die new water system nieets the Sal: 

Irinkinp Water Act quality standards: 

(c) Within 180 days from the effec1k.e datc of this Decision TIJC submit 

locumentation from ADEQ that states TL'C lias complied ivith ADEQ reqiiircnients for monitoring 

ind quality standards and indicate that all plant deficiencics have been corrected for its csisting 

iinher order from t l x  Commission sliould 'IUC fail to 1i1ce1 ilic uhovc condirions \\ i r l i in   he ~irnc 

( e )  ll.'c' charst: its csisiing rates and ch:irgch \\ i h i n  thc cstension :trc:i. 

1 h. 'I'he Company agreed to a l l  of Skill-s I.cc'tltiiIiiCiid3tiOtlS. except l'or Stiifl-s 

ycoli1lnendation that the cstension arca bc limited to the land \\ iiliin Section 6. 

COSCLCSIONS OF LAW 

I .  TI.:C is r? public s c n k  corporalion \\ i ihin ilic niciining trl' ..\niclc S\' 01' ihc. .-\rimn;i 

Constitution and A.R.S. $4 -10-98 1 and 40-282. 

2. The Commission has jurisdiction over TUC and thc subject matter of the application. 
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BEFORE THE ARIZONA CORPORATION COMMISSION 

JIM IRVIN 

RENZ D. JENNTNGS 

CARL J. KUNASEK 

COMMISSIONER - CHAIRMAN 

COMMISSIONER 

COMMISSIONER 

ARIZONA CORPORATION COMMISSION DOCKET NO. W-02706A-97-032 1 
1 

Complainant, 

MYRON WEINBERG, aka JOHN BAKER 
dba LAZY B WATER COMPANY, 6w?g DECISION NO. 1 

) 
Respondent. 

DATE OF HEARING: March 24, 1998 

PLACE OF HEARING: Tucson, Arizona 

PRESIDING OFFICER Jane L. Rodda 

MAY 2 2 19% 

. -  - L ” .+ 

APPEARANCES: Carolyn Goldsmidt, on behalf of Saguaro Environmental Services, Inc., 
Intervenor; and 

Christopher Kempley, Assistant Chief Counsel, Legal Division, on behalf 
of the Utilities Division of the Arizona Corporation Commission. 

BY THE COMMISSION: 

On July 1,1997, the Arizona Corporation Commission (“Commission”) issued an Order To Show 

Cause (Decision No. 60263) (“Complaint”) against Myron Weinberg aka John Baker dba Lazy B Water 

Company (“Respondent”) in which the Commission alleged Respondent abandoned the water system 

known as the Lazy B Water Company (“Lazy B ) .  Decision No. 60263 ordered the Commission’s 

Hearing Division to schedule a hearing on the issue of abandonment and the proper relief for such 

abandonment, including, but not limited to imposition of a fine, and appointment of a permanent 

operator. A hearing was held on March 24, 1998 at the Commission’s offices in Tucson, Arizona. 

Commission Utilities Division Staff (“Staff ’) and intervenor, Saguaro Environmental Services, Inc. 

(“Saguaro”) appeared through counsel and Respondent did not make an appearance. 

. . .  

. . -  
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DISCUSSION 

Procedura Backgrounc 

Respondent, a pretrial detainee in the Pima County Adult Detention Center (“PCADC”) in 

Tucson, Arizona, was personally served with the Complaint on July 10,1997, and did not file a Response 

or otherwise request a hearing. On July 21, 1997, Staff filed a Motion to Set For Hearing and For 

Telephonic Participation By Respondent, in which Staff requested the Hearing Division to set a hearing 

in Tucson on the issues of the Complaint and requested that Respondent be permitted to participate by 

telephone. Staff reported that PCADC authorities would permit Respondent access to a telephone for 

the purpose of participating in a hearing. Thus, by Procedural Order dated August 15,1997, a hearing 

was set in this matter for September 26, 1997. 

On September 15, 1997, Respondent filed a request for a continuance for 60 days, citing his 

health and circumstances of his confinement. By Procedural Order dated September 17, 1997, the 

hearing was continued until December 2,1997. On October 20, 1997, Respondent filed another request 

for continuance until March 1998, when he would have more information on his trial and the possibility 

of his “co-defendant” being able to operate the Lazy B system. A Procedural Order dated November 25, 

1997, rescheduled the hearing for March 24,1998. The November 25, 1997 Procedural Order provided 

that Respondent could participate in the hearing by placing a collect telephone call to the Commission’s 

Tucson ofice. 

On the morning of March 24, 1998, only hours prior to the scheduled commencement of the 

hearing, the Commission received Respondent’s third request for a continuance. Staff was informed of 

the request and opposed continuing the hearing for a third time on the grounds that there was no end in 

sight to the delays and there was no benefit fiom another delay. Respondent remains incarcerated in the 

PCADC subject to $150,000 bail and is potentially subject to incarceration for a long time if ultimately 

found guilty of the criminal charges against him. Respondent has not contacted the Commission 

concerning the daily operations of the Lazy B system at any time since his incarceration. Respondent’s 

request for another continuance was denied and the hearing proceeded as scheduled. Respondent did not 

appear telephonically. 

I . . .  

2 DECISION NO. l4?% 1 
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[ntervenor 

On August 5, 1997, the Commission granted intervention to Saguaro, a contractor who had 

repaired the Lazy B well when it failed on June 11, 1997. On December 23, 1997, Saguaro filed a 

Motion for Order Directing Payment, in which Saguaro sought payment of its $1,647.19 invoice related 

to the repair work. By Procedural Order dated January 14, 1998, the Commission ordered the parties to 

respond to Saguaro’s motion. Thim Utility Company (“TUC”), the interim operator of the Lazy B, and 

Staff filed responses on February 16, 1998 and February 13, 1998, respectively. TUC believed that the 

repair work could have been performed less expensively. Staff did not oppose Saguaro’s request. By 

Procedural Order dated March 5,1998, the Commission requested that Saguaro submit a detailed invoice 

for review by Staff Engineering. Saguaro complied on March 18, 1998. Staff Engineering filed a 

memorandum expressing the opinion that the Saguaro invoice was reasonable. Saguaro appeared at the 

hearing through counsel. TUC appeared through its president Robin Thim. 

There was no controversy that Saguaro performed the work or that the work was necessary. 

Based on the foregoing, the Hearing Oficer found that the amount of the Saguaro invoice was reasonable 

and ordered TUC to make payment from revenues collected from Lazy B customers. Saguaro’s request 

for attorney’s fees and interest was denied. 

Basis of Complaint 

The record shows that after his mest on June 20, 1997, Respondent did not make arrangements 

for paying bills, reading meters, billing and collecting revenue, monitoring water quality or responding 

to customer complaints for the Lazy B. At the time or Respondent’s arrest, the Lazy B system was in 

a state of disrepair and presented potential health and safety concerns on account of a bacteriological 

contamination and other Arizona Department of Environmental Quality (“ADEQ’) regulation violations.’ 

Staff argued that Respondent’s inaction in providing for the operation of the Lazy B was 

tantamount to abandoning the system and in violation of Commission rules. Staff proposed that TUC 

continue operating as the interim operator of the Lazy B system, that the Commission assess fines against 

. I  On JuIy 14,1997, pursuant to the authority granted in DecisionNo. 60263, Staff appointed 
TUC as interim operator of the Lazy B system. Prior to its appointment, TUC had decontaminated the 
Lazy B system, resolving the bacteriological contamination problem. 

3 DECISION NO. GOF f l  
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Respondent in an amount deemed appropriate and that whatever fines are imposed be waived in the event 

Respondent consummates a sale of the well or any significant portion of the system to a certified 

operator. 

When Respondent commenced providing water utility service to the pubic he became a public 

service corporation subject to the orders and rules of the Commission. In Decision No. 58527 (February 

2,1994), the Commission ordered Respondent to comply with the orders and rules of the Commission 

as well as bring the system into compliance with ADEQ regulations. Pursuant to Commission rules, 

Respondent is obligated to provide potable water to its customers and make reasonable efforts to supply 

a satisfactory and continuous level of service, including paying bills in a timely manner, reading meters, 

billing and collecting revenues, and responding to consumer compIaints. Furthermore, the Lazy B was 

left with a potentially dangerous public health problem and remained in violation of ADEQ regulations. 

By failing to make arrangements for the operation of the Lazy B system, Respondent violated Decision 

No. 58527 and Commission rules. 

The record supports our finding that Respondent failed in its legal obligation as a public service 

corporation to render competent and adequate service. Based on the foregoing, we find Respondent 

should be fined $5,000, However, should Respondent consummate the sale of the Lazy B well or a 

significant portion of the Lazy B system to a certified operator within 90 days of this Decision, the 

Commission will waive the fine. We also concur with Staff that TUC should remain as the interim 

operator of the Lazy B system until fwrther Order of the Commission. 
* * * * * * * * * * 

Having considered the entire record herein and being fulIy advised in the premises, the 

Commission finds, concludes, and orders that: 

FINDINGS 0 F FACT 

1. 

Arizona. 

2. 

Respondent provides water service to approximately 14 customers southwest of Tucson, 

In Decision No. 58527(February 2,1991) Respondent was denied a CC&N for the Lazy 

B service area because the system had several ADEQ violations and Respondent would not provide 

important information to the Commission. The Commission retained jurisdiction over Respondent as I 
4 DECISIONNO. f i p F d  1 
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a public service corporation. 

3. As a public service corporaLm, Respondent is obligated to provide water utility service 

pursuant to the rules and regulations of the Commission. 

4. On June 20, 1997, Respondent was arrested on felony criminal charges unrelated to the 

operation of the Lazy B system. 

5. 

6. 

Respondent has been confined to the PCADC since his arrest and is awaiting trial. 

M e r  his arrest and incarceration Respondent did not provide for the day to day operations 

of the Lazy B system, including payment of bills, meter reading, billing and collections, water quality 

monitoring and customer inquiries and complaints. 

7. At the time of Respondent’s arrest the Lazy B system was suffering from disrepair and 

was experiencing a bacteriological contamination. 

8. 

9. 

Respondent did not take steps to rectify the contamination. 

On July 1, 1997, the Commission issued a Complaint (Decision No. 60263) against 

Respondent in which the Commission alleged that by failing to provide for the daily operation of the 

Lazy B system, Respondent had abandoned the system. The Commission authorized the appointment 

of an interim operator for the Lazy B and ordered that a hearing be set to consider the appointment of a 

permanent operator and the imposition of addi tional penalties. 

10. 

1 1. 

12. 

On July 10, 1997, Respondent was personally served with the Complaint. 

Respondent did not file a response to the Complaint or otherwise request a hearing. 

Pursuant to authority granted in Decision No. 60263, on July 14, 1997, Staff appointed 

TUC to act as the interim operator of the Lazy B. 

13. On July 21, 1997, Staff filed a Motion to Set For Hearing and For Telephonic 

Participation By Respondent, in which Staff requested that the Hearing Division set a hearing in Tucson 

on the issues of the Complaint and requested that Respondent be permitted to participate by telephone. 

Pursuant to Procedural Order dated August 15,1997, a hearing was set for September 26, 

1997 and Respondent was permitted to participate telephonically by placing a collect call to the 

Commission’s Tucson offices. 

14. 

15. On September 15, 1997, Respondent filed a request for a continuance for 60 days, citing 

5 DECISION NO. 6o%p6 
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his health and circumstances of his confnement. 

16. By Procedural Order dated September 17,1997, the hearing was continued until December 

2, 1997. 

17. On October 20, 1997, Respondent filed another request for continuance until March 24, 

1998, when he claimed he would have more information on his trial and the possibility of a co-defendant 

being able to operate the Lazy B system. 

18. A Procedural Order dated November 25, 1997 rescheduled the hearing for March 24, 

1998. The November 25, 1997 Procedural Order provided that Respondent could participate in the 

hearing by placing a collect telephone call to the Commission’s Tucson office. 

19. 

for a continuance. 

20. 

21. 

On the morning of March 24,1998, the Commission received Respondent’s third request 

Staff opposed continuing the hearing for a third time. 

Respondent’s request was denied and the hearing proceeded as scheduled. Respondent 

did not appear telephonically. 

22. On June 1 1 1997, the Lazy B well failed and Saguaro provided emergency repair of the 

well drop pipe. 

23. 

24. 

Respondent did not provide for the payment of the Saguaro invoice. 

On August 5, 1997, Saguaro was granted intervention in this matter, and on December 

23, 1997, Saguaro filed a Motion to Order Payment of its invoice in the amount of $1,647.19. 

25. By Procedural Order dated January 14, 1998, the Commission ordered the parties to 

respond to Saguaro’s motion. TUC and Staff filed responses on February 16,1998 and February 13, 

1998, respectively. TUC believed that the repair work could have been performed for less. Staff did not 

oppose Saguaro’s request. 

26. By Procedural Order dated March 5,  1998, the Commission requested that Saguaro 

submit a detailed invoice for review by Staff Engineering. Saguaro complied on March 18, 1998. On 

March 19,1998, Staff Engineering filed a memorandum expressing the opinion that the Saguaro invoice 

was reasonable. 

27. Saguaro appeared at the hearing through counsel. TUC appeared through its president 

6 DECISIONNO. lc’d 1 
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Robin Thim. 

28. There was no controversy that Saguaro performed the work or that the work was 

necessary. Based on Staff Engineering’s opinion, the Hearing Officer found that the amount of the 

Saguaro invoice was reasonable and ordered TUC to make payment from revenues collected from Lazy 

B customers. Saguaro’s request for attorney’s fees and interest was denied. 

29. By failing to take steps to provide for the operation of the Lazy B, Respondent failed to 

provide satisfactory and reasonable service. 

30. 

3 1. 

Respondent is in violation of Commission Orders contained in Decision 58527. 

Respondent has not provided service or facilities that are adequate, efficient, sufficient, 

reasonable, safe or proper. 

32. Staff recommended that the Commission impose fines against Respondent and waive such 

fines in the event Respondent consummates the sale of the Lazy B well or a significant portion of the 

Lazy B system to a certified operator. 

33. Staffs recommendations as set forth in Findings of Fact No. 32 are reasonable. 

CONCLUSIONS OF LAW 

1. Respondent is a public service corporation within the meaning of Article XV of the 

Arizona Constitution and A.R.S. $$40-281,40-282,40-301 and 40-302. 

2. The Commission has jurisdiction over Respondent and the subject matter of the 

complaint. 

3. 

4. 

Notice of the hearing was given in accordance with the law. 

As a public service corporation, Respondent is obligated to provide service in accordance 

with Arizona law and the rules and regulations of the Commission. 

5. Pursuant to Article XV, Section 16 of the Arizona Constitution and A.R.S. $5 40-424 and 

-425, the Commission may fine Respondent from $100 to $5,000 for every violation of a Commission 

rule or Order and for every failure to comply with statutory requirements. 

6. Pursuant to Article XV of the Arizona Constitution and A.R.S. $$40-202, -321 and -322 

and -361, the Commission has the jurisdiction and authority to determine what is just, reasonable, safe, 

proper, adequate or sufficient, and shall enforce its determination by Order or regulation. 

7 DECISION NO. h?z- 
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ORDER 

IT IS THEREFORE ORDERED that Myron Weinberg aka John D. Baker dba Lazy B Water 

Company is hereby fined a total of $5,000 for the reasons set forth herein with payment to be made 

ithin 90 days of the date of this Decision. 

IT IS FURTHER ORDERED that the administrative penalties shall be made payable to the State 

reasurer for deposit in the General Fund of the State of Arizona. 

IT IS FURTHER ORDERED that the $5,000 in penalties assessed against Myron Weinberg aka 

3hn D. Baker dba Lazy B Water Company shall be waived if Respondent consummates the sale of the 

tell or a significant portion of the Lazy B system to a certified operator within 90 days of the date of this 

Iecision. 

IT IS FURTHER ORDERED that Thim Utility Company shall continue to act as interim operator 

)f the Lazy B system until further Order of the Commission. 

IT IS FURTHER ORDERED that in the event that Myron Weinberg aka John D. Baker dba Lazy 

3 Water Company fails to comply by the time deadlines imposed by this Order, the Commission's Legal 

Division is directed to bring an action in Court to enforce compliance. 

IT IS FURTHER ORDERED that this Decision shall become effective immediately. 

BY ORDER OF THE ARIZONA CORPORATION COMMISSION. 

J IN WITNESS WHEREOF, I, JACK ROSE, Executive Secretary of the Arizona 
Corporation Commission, have hereunto set my hand and caused the official seal 
o the mmission to be affixed at the Capitol, in the City of Phoenix, this 

M a y  of /L7"/# ,1998. 

p@E&%?P- EXECUTIVE SECRETARY 

DISSENT 
JWdap 

II 8 
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ERVICE LIST FOR JOHN BAKER dba LAZY B WATER CO 

,OCJSET NO.: 

o h  Baker a.k.a. Myron Weinberg 
/o Pima County Adult Detention Center 
3ooking No. 9706 18047 
270 Silverlake Road 
bcson, Arizona 8571 3 

W-03293-97-0596 

tobin Thim 
rHIM UTILITY CO. 
'.O. Box 13145 
rucson, AZ 85732 
hterim Operator of the Lazy B 

Paul Bullis, Chief Counsel 
Legal Division 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Street 
Phoenix, Arizona 85007 

Director, Utilities Division 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Street 
Phoenix, Arizona 85007 
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BEFORE THE AREZONA CORPBRAT1 

CARL 3. KUNAYEK 
CH-LURMAN 

COPJIMESSlOMER 

COMMISSIONER 

JIM RVlN 

E N Z  D. JENNXNCsS 

DOCKE r NO. u- 140947-072 

DECISIOEO NO. 6@3#f 

DOCKET NO. U-3293-97-072 
IN THE MATTER OF THE APPLICATtON 1 
OF E Q T W K E R  COMPANY. INC. AND ) 
THIlM ULlLlTY CO. FOR APPROVAL OF THE ) 
SALE OF ASSES ANXI TRANSFER OF 
CERTIFICATE OF CONVENIENCE AND 1 
NECESSITY. 1 

--L 
DATE OF HEARING: August 1.1997 

PLACE OF HEARING: Tucson, Arizona 

PBESIDWG OFFICER: Jane L. R& 

APPEARANCES: Ron Allen King, F1.isch & Allen, P.C., on behalf of J3k.r WatRr 
Cornpmy, Inc.: , 

Robin Thim owner of Thim Utility Co.; and 

Christopher Kmpiey. Assistant Chief Attorney, Legal Division, on Behaif 
of the Utilities Division of the Ari7~na Corporation Commission. 

BY T H E  COMMISSION: 

On February 12.1997, E&l’ Water Company, Inc. (“E&T’’) and Tbim UZifity Co. (TUC’’) filled 

with the Arizona Corporation Commission r‘Commisiun”) an application fix approval to sell FAT’S 

assets and transfer its Certificate of ‘Convenience and Necessity (“Certihte”) to TUC. On June 25, 

1997. the Commission’s Utilities Diviskn Staff (“Staff) fifed its Staff Report in this rn&w 

reconmending approval of the application after a hearing. By Procedural Order issued on July 2,1997, 

the haring rwas set for August I .  1997. The hearing convened as scheduled. - 
E&T is an Arizona corporation that provides water utility service to appmxirnately 250 customm 

in ai @ea located approximately two miles south of the Tucson International Airport. Mr. John T. 
Ratica, the grandson of the original owner who has passed away, operates the Compmy. Mr. Ratica 

1 
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resides out of state and desires to sell the i*Ws of the utility. 

'TUC is an Arimim corporation prwiding water utility service to spproximately 262 custome~s 

in the unincoupomtd area known as Three Points, located approximately 22 miles southwest of Tucwn, 

in Pima Cotmty. Arizona. E&T and TUC have entered into a purchase agreement whereby TUC will 

purchare the amis of E&T for $62,500. 7 he book value of the assets is approximately $90,000. TUC 
has agreed that the Commission should defer a decision on an acquisition adjustment, i f  any. until a 

future TUC rate proceeding. 

E&T does not owe refunds for main extension ag-ents. security d-sirs or service line 

installations. The service areas for E&T and TUC rare not in close proximity to each other and it is 

unlikely the two systems will ever be interconnected and consequestdy. will be operated as s p a &  

operating sprems. TlJC has acquired a Pima County franchise for the W T  service area Both 

companies are c m t  with their property taxes and in complimcz: with Commission filing requirements. 

TIJC i s  in compliance with Arizona Departnient of Environmental Quality ("ADEQ") regulations. 

At the time of the S M  Report. E3kT was in Substantial Compliance with ADEQ regulations. 

EBtT's well water contains m excessive level of nitrates. Prior to acquiring F2T. TllC arranged with 

&e City of Tucson to provide water to be Mended with E t T ' s  wel! water alleviating the problem such 

that E&T cunently provides water that meets all ADEQ water quality standards. 

Having considered the entire record herein and being fully advised in the premises. the 

Commission finds. concludes and orders that: 

F-CII: 

1. E&T is an Arizona corporatron engaged in providing water service to appmximtteiy 250 

customers located about two miles south ofthe Tucson lnternatjonal Airptm in Pima County, Ariz~na 

TUC is an Arizona corpomtton providing water senice io approximately 262 custom= 

in an area known as Three Points. approximately 22 miles .southwest of Tucson in Pima County, Arizona. 

On February 12.1997. F a 1  and IIJC filed a Joint Application for approval ofthe sale 

2. 

3. 

of E&T's assets and transfer of EbT's CC&N to TtJC. 

2 DECISION NO. 603 ~ 
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4. On June 25, 1997. StatT filed its Sufi' Report in this matter, recamnredng dsle 
Commission approve the Application. 

5. By I kxedtd  ordcr issued July 2.1997, the hearing was set on the application tbr August 

I .  1997 in lucson, Arizona. 

6. E&T and TUC mailed notice of the hearing on the application to all of their respective 

uwmers. 

7. Tlre hearing convened as scheduled before a duly authorized Hearing Officer with Robin 

Thin, owner of TUC. testifjring for TUC and Patrick Williams testifying fop Staff. 

21. TIJC is in compliance with ADEQ regulations, is current with its property taxes and 

Commission filing requirements. 

9. 

10. 

EbT is current on its propxty taxes and Cummission tilinzs. 

E&T is in Substantial Compliance with ADEQ regulations. K&Ts well water contains 

an excessive amount of nitram. 17JC resolved the condition by mngiirg with the City of Tucson to 

blend UtT's well water with City of Tucson water. ADEQ reports that FAT currently provides water 

that meets the standards of the Safe Drinking Waier Act. 

1 1. M T  and TUC kave entered into a purchase agreement under which TtJC will acquire the 

assets of EBtT fur $62.500. Curpent book value of E&T's assets is npproximn;teiy $90,000. 

12. Staffreamrnendd that the Commission defer determining an acquisition adjustment, if 

any. until a future TUC rate proceeding. 

13. Staff fisfther recommended that TUC be authorized to charge FAT'S existing rates land 

charges to ttve customers that it will acquire from MT. - 
1. E&T and TUC are public service corporations within the meruling of Article XV of the 

Arizona Constitution and A.R.S. Sections 40-250 and 40-25 1. 

2. The Commission has jurisdiction over E&T and TUC and of the subject matter of the 

Application. 

3. 

4. 

Notice of the hearing was given in accordance with the law. 

TUC is a fit and proper entity to receive an amended Certiiicatc to include E&Ts sewice 
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SERVICE LIST FOR: E&T WATER COMPANY, WC. AND THIM UTlLlTY CU. 

DOCKET NOS.: U-1409-97-072 a d  XJ-3293-87-072 

Ron All- E3q. 
King, Frisch L Allen, P.C. 
6245 East Br~adway, Skte 5 10 
Tucson Arizona 857 1 1 4 9 7  
At&meys for E&T 
Fax 371-8148 

Robin Thim 
Thim Utility Co. 
P.O. Box 13145 
Tucsan. AZ $5332 
Fax 886- '1977 

Lindy Fdhouser, Chief Counsel 
Legal Division 
AREONA CORPORATION COMMlSSiOY 
1200 West Washington Street 
Phoenix, Arizona 85007 

Carl Dabelstein, Director Utilities Division 
ARIZONA CORPORATION COMMISSIOV 
1200 West Washington 
Phoenix, Arizona 85007 
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CARL J. KUNASEK 

JIM IRVIN 

RENZ D. JENNINGS 

CHAl RMAN 

COMMISSIONER 

COMMISSIONER 

ARIZONA CORPORATION COMMISSION, ) 
1 

COMPLAINANT, ) 
1 
1 
1 
1. 

RESPONDENT. ) 

V. 1 %  
MYRON WEINBERG, A.K.A. JOHN BAKER 
D.B.A. LAZY B WATER COMPANY 

) 

DOCKE D BY czzlEl 
DOCKET NO. U-2706-97-321 

DECISION NO. 60263 
COMPLAINT AND ORDER 
TO SHOW CAUSE; AND 
ORDER FOR TEMPORARY 
RELIEF PENDING HEARING 

OPEN MEETING 
July 1, 1997 
Phoenix, Arizona 

BY THE COMMISSION: 

The Arizona Corporation Commission (“Commission”) for its complaint, 

alleges: 

1. The Commission is an agency of the State of Arizona, existing by virtue of 

Article 15 of the Arizona Constitution. Carl Kunasek, Jim lwin and Renz Jennings are its 
.~ . . .. -- -.---.. __ - ____ ., 

qualified and elected Commissioners. . - .  

2. Respondent Myron Weinberg alias John Baker (hereafter referred to as 

‘Respondent”) provides, and at all times relevant to this Order to Show Cause has 

provided, water service under the name of Lazy B Water Company in an area west of 

Tucson, Pima County, Arizona. 

3. This complaint and Order to Show Cause together with its temporary relief 

pendente lite is initiated and authorized pursuant to Article XV. sections 2 and 3 of the 

Arizona Constitution, and Ariz. Rev. Stat. Sections 40-202, 40-203,40-246,40-248, and 
_ _  

40-42 1. 
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4. In Decision No. 58527, the Commission determined that the Respondent, 

operating under his alias John Baker, was a public service corporation as defined by Article 

XV of the Constitution. 

5. Decision No. 58527 denied Respondent's application for a Certificate of 

Convenience and Necessity and retained jurisdiction over Respondent as a public service 

corporation. 

6. On Friday,. June 20, 1997, Respondent was arrested for multiple felony 

charges. Respondent is subject to possible imprisonment for many years. 
b 

7. 

8. 

9. 

Bail has been set by the Pima County Superior Court at $150,000. 

Respondent has not posted bail. 

The Staff of the Arizona Corporation Commission has conducted a review of 

the Respondent's financial affairs in connection with his pending rate application and does 

not believe that it is likely that Mr. Weinberg will post $150,000 bail. 

... ., ...... . . .  --: ,:... 

. _. :'. :. ....... -:p"'-. :-.y 
:...::..::..:.:: ; :1 >. . 
...... . . . . . . . . . . .  .... ::.. :-... 

. --. - .... -. ' 
. . . . .  ..-- ... -. .... 

......... .. - .. 

while Mr. Weinberg resolves the pending charges. 

11. There are pressing needs of the system, which need to be resolved: 

a. The electric bill for the pump needs to be paid. 

b. The meters need to be read. 

c. Bills need to be sent out to customers. 

d. The _ _ _  De9aement of Env&onme@al Quality's_ -.msnitoring 
requirements need to be met in order to ensure safe drinking 
water. 

. .___- 

12. It is summertime in Tucson, Arizona and the interruption in service can create 

a grave and imminent threat to the health and safety of the customers of the Respondent. 

There was coliform contamination in the system. A neighboring utility, Thim 

Utilities had an employee enter and take possession of the premises to decontaminate the 

system, although this was not solicited by the respondent. 

13. 

14. If no certified operator runs the system threats to the public safety will occur .-:;; 
. - .. . -  

... 
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CONCI .USIONS 0 F LAW 

1. Respondent Myron Weinberg, alias John Baker, d.b.a. Lazy B. Water 

Company is a public service corporation as defined by Article 15, sec. 2 of the Arizona 

Constitution. 

2. As a public service corporation, Respondent is subject to the jurisdiction of 

the Commission with regard to the matters herein. 

3. The Commission has the sole authority to govern the operation of public 

service corporations. * 
4. A public service corporation is required to comply with every order, decision, 

rule or regulation made by the Commission in any matter relating to or affecting its 

business as a public service corporation. 

5. The Commission has the authority to bring a complaint on its own motion 

setting forth any act or thing to be done or omitted to be done by any public service 

corporation claimed to be in violation of any provision of law, or any order or rule of the 

Commission. 

6. The Commission has the authority to commence a proceeding to determine 

whether a public service corporation has uniawfully abandoned-its plant and its obligation 

to the public, in violation of Commission rule, order or statute, and to fashion such relief as 

may be necessary including imposition of fines on fhe respondent. 

7. The C o m m i s s i r > r r h a s t ~ o ~ ~ ~ ~ ~ e  pubk including 

interim relief, pending hearing where such abandmmt-aegesents an imminent danger or 
=<- --e- 

threat to the public. -. . - 
ORDER 

THEREFORE IT IS ORDERED that the staff of the Arizona Corporation 

Commission is authorized to find a certified operator to run the system pending hearing on 

the Order to Show Cause. 
.' - 

> .--- - 
-2 _-. 

.%.::. 
:.;:3 
.. . 

..--.t _. _. . .~ _. . '"i . li . "'. .. . meters, collect monies, make meter connections and disconnections, pay bills inclur" ; ' .  ' 

This operator, with a letter of authorization from Commission Staff, may read 

3 DECISION No. 6 6;36.3- 
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the day-to-day operation of the company pending resolution of this order to show cause. 

IT IS FURTHER ORDERED, that Respondent, if he desires to contest these 

allegations, make written response to this order to show cause no later than ten calendar 

days from service of this order and file it with the Docket Control of the Arizona Corporation 

Commission at 1200 W. Washington Street, Phoenix, Arizona 85007. 

IT IS FURTHER ORDERED that following the filing of a written answer by the 

Respondent, the Hearing Division will set a time and place for the determination of this 

cause for a final hearing on the issue of abandknent and the proper relief for such 

abandonment, including but not limited to imposition of a fine,and appointment of a 

permanent operator. 

IT IS FURTHER ORDERED that this decision shall become effective 

immediately. 
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STATE OF ARIZONA ) 

COUNN OF MARICOPA ) 
1 == 

AFFIDAVIT OF JENNIFER LEBRECHT JARESS 

Jennifer Lebrecht Jaress, being first duly sworn upon her oath deposes and 

says: 

1 - 

2. 

I am an employee of the Corporation Commission in Tucson, Arizona. 

My position with the Commission is as a Consumef Service Specialist 11. 

3. I am familiar with the operation of thk Lazy B Water Company through the 

activities of its owner, Myron Weinberg, who was known to me through his alias, John 

Baker. The system is operated in Pima County, near Tucson, Arizona. 

4. Mr. Weinberg is a pretrial detainee in the Pima County jail awaiting trial on 

multiple felony charges unrelated to his operation of the water company. 

5. 

6. 

7. 

Bail has been set for over $150,000. 

Mr. Weinberg has been in jail for a week. 

Mr. Baker has been appointed a lawyer by the court based on a finding of 

indigence. 

8. Based on my knowledge of the revenues that may be derived from the 

system made in connection with a pending rate application of the system and my 

knowledge of the lifestyle of Mr. Baker, I believe that it is unlikely that Mr. Baker could post 

bail at this level and resume his operation of the system in the immediate future. 

9. The prosecuting authorities have indicated to me that these charges are very 

serious and carry the possibility of years or decades of incarceration without possibility of 

parole. 
. -  . -  

10. Mr. Weinberg has not arranged for a certified operator to run the system 
.* 

during his incarceration. 

1 1. The system appears to have been abandoned because of the overwhelming 

legal difficulties facing Mr. Weinberg. 

1 \MARnWP60\PETE\PLEADING\AFFIDAVI JJ 1 DECISIOX NO. 6 0 3 3  
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cpenses are a large cost of operating a small water company. 

13. 

14. 

These bills must be paid every month in order to keep the water flowing. 

Meters must be read so that bills to the customers may be timely sent, so that 

le expenses of the company may be paid. 

15. The environmental authoiities have detected total coliform contamination in 
--. le system. 

A neighboring certified water system operator employed by Thim Utilities has 

ntered onto the premises and secured the w$llsite with a lock and has conducted 

lecontamination procedures at the expense and initiative of Thym Utilities. 

16. 

17. There are no other sources of water for the customers of Myron Weinberg. 

.2 . 18. It is summer in the lower Sonoran desert. _ .  
19. There is an imminent threat to the public health and safety of the customers 

If Myron Weinberg. 

FURTHER AFFIANT SAYETH NOT. . 

SUBSCRIBED AND SWORN to before me this& day of zd e ! 

/ 
1997, by A e bfcd+ \ /AR ess 

n 
NOTARY P/o B LI C 

MY COMMISSION EXPIRES: 

Y - 2 A  - 9 7  I 

I.\MARYWP60\PETE\PLEDlNG\AFFIDAVl JJ 2 DECISION NO. 602 + 
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~a CommisSioR 
BEFORE THE 9 m W O N  COMMISSION 

MARCIA WEEKS 
CHAIRMAN 

RENZ D. JENNINGS 
COMMISSIONER 

COMMISSIONER 
DALE €I. MORGAN 

FEB 02 1994 

IN THE MATTER OF THE APPLICATION ) DOCKET NO. U-2706-93-033 

COMPANY, FOR A CERTIFICATE OF 
OF JOHN BAKER, DBA LAZY B WATER 1 

1 
) 
1 

CONVENIENCE AND NECESSITY. 1 ) DECISION NO. 5J527 
OPLNION AND ORDER 

DATE OF HEARING: November 8, 1993 

PUBLIC COMMENT: October 6 and 28, 1993 

PLACE OF HEARING: Tucson, Arizona 

PRESIDING OFFICER: Patricia E. cooper 

APPEARANCES : Mr. John Baker, Owner, Lazy B W a t e r  Company, 
in propria persona; 

Mr. James Marsh, Intervenor, in propria 
persona; and 

Mr. Bradford A. Borman, Staff Attorney, 
Legal Division, on behalf of the Arizona 
Corporation Commission Staff. 

BY THE COMMISSION: 

on January 25, 1993, Mr. John Baker, dba Lazy B Water Company 

("Lazy Bn nCompany*' or "Applicantt1), filed an application with the 

Arizona Corporation Commission ("commissiont1) requesting issuance of 

a Certificate of Convenience and Necessity ("Certificate" or "cc&N") 

to provide water service to the public in an area southwest of the 

C i t y  of Tucson, Pima County, Arizona. 

On July 9, 1993, the Commission's Utilities Division Staff 

(%taff") filed its report recommending that Lazy B's application be 

denied but that the Commission retain jurisdiction over Applicant as 
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a public service corporation and prescribe just and reasonable rates 

for Applicant. 

On August 3, 1993, Lazy B filed its reply disputing Staff's 

recommendations. 

On August 3, 1993, the Commission issued a Procedural Order 

setting a hearing on October 6, 1993 at the Commission's offices in 

Tucson, Arizona. 

The hearing was convened on October 6, 1993 at 1:30 p.m. Upon 

the Applicant's failure to appear, Staff moved for a continuance of 

the evidentiary portion of the hearing. That motion was granted and 

public comment was taken from seven of Applicant's customers in 

attendance. 

On October 7, 1993, the Applicant notified the Presiding officer 

of his reasons for not appearing on October 6, 1993. By Procedural 

Order dated October 12, 1993, the hearing was rescheduled for October 

28, 1993. On October 19 , 1993 , the Applicant requested a continuance. 
A Procedural Order issued October 21, 1993 granted the Applicant's 

request conditioned upon his providing the Presiding Officer with a 

list of dates the Applicant would be available for hearing. Such list 

was provided on October 26, 1993. By Procedural Order dated October 

26, 1993, the evidentiary proceeding was continued to November 8, 1993 

while the October 28, 1993 hearing date was retained to take any 

further comment from the public. Staff provided notice to the 

customers of the two scheduled hearing dates. 

On November 5, 1993, the Commission granted Mr. James Marsh's 

repuest ("Mr. Marsh'' or "Intervenortt) for intervention. 

The evidentiary hearing was convened on November 8, 1993 before 

a duly authorized Hearing Officer of the Commission in TUcson, 

2 DECISION NO. g r 2 7  
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Arizona. The Applicant appeared in propria persona as did the 

Intervenor. Staff appeared represented by a member of the 

Commission's Legal Division. At the conclusion of the hearing, the 

matter was taken under advisement pending submission of briefs by the 

parties on or before November 29, 1993. 

On November 18, 1993, Mr. Baker filed a brief in which he argued 

that the Commission lacked jurisdiction to regulate Applicant and 

requested t h a t  his application be withdrawn. On November 29, 1993, 

Staff filed its brief and response to Applicant's motion. 

Applicant's Motion was untimely made, being filed after the issues 

were joined and the hearing was held. Therefore, it is hereby denied. 

DI8CIJ88ION 

Lazy B is a sole proprietorship owned by Mr. Baker.' It provides 

water service to approximately 17 metered customers in an unplatted 

subdivision called Lazy B Ranch located southwest of the City of 

Tucson in Pima County, Arizona.' As new residents have bought 

property and moved into the subdivision, Lazy B has provided them with 

water service. Lazy B is the sole provider of water utility service 

to the area. Although the City of Tucson has water facilities nearby, 

no public service corporations are in competition with Lazy B to 

provide service to its area. 

Mr. Baker purchased the water company in September, 1992 for 

$40,000, paying $30,000 in cash to the seller Moody & Kaplan, a 

The name of Betty Jo Miller appears on the documents of 1 

purchase. 
which indicates that Mr. Baker is the sole proprietor of Lazy B. 

Staff lists it as 52 acres. No attempt has been made to resolve 
this disparity since no legal description o f  the area was filed in 
this proceeding and no Certificate will be issued. 

However, her name is absent from the instant applfcation 

The Applicant states that his service area is 40 acres. 

3 DECISION NO. 
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California partnership, which is carrying the $10,000 balance on a 

note and deed of trust on the well-~ite.~ Although Mr. Baker filed 

the instant application within four months of his purchase, the water 

company began operations at least 12 years ago and has never been 

~ertificated.~ Since that time it has had a long and checkered 

history with regulatory agencies including the Comi~slon,~ the 

Arizona Department of Water Resources ("ADWR"), and the Arizona and 

Pima County Departments of Environmental Quality ( ltADEQt@ and 

nPCDEQbp).6 An ADEQ letter dated September 27, 1993 indicates that 

ADEQ i t se l f  performed water tests on the system in June, 1993 to 

determine the water's safety since the tests had not been performed by 

Lazy B.7 Further, ADEQ's letter points out that the water utility was 

out of compliance with every aspect of PCDEQ'S inspection check list. 

Additionally, no franchise has ever been issued to it by Pima County. 

Mr. Baker testified that he was unaware when he bought the water 

company that it did not have necessary county approvals to operate or 

The note is payable a t  $100 per month and carries an 8 
percent annual interest rate. 

The well originally served a farmhouse. The first member 
of the public was added in 1959 or 1960. 

Staff first became aware of the system in 1982. 
Decision Nos. 56826 (February 21, 1990) and 56970 (June 6, 1990) th 
Commission ordered former owners Sunburst Investments and Lowell F. 
and Joan M. Johnson to file an application for a CC&N or an 
adjudication. 

In 5 

That order was apparently ignored by the Johnsons. 

On October 15, 1993 ADEQ issued a Compliance Order agains 
Lazy B finding, inter alia, that it has failed: to submit required 
water tests: to properly operate and maintain the water system; to 
use a certified well operator: to meet minimum storage requirements 
in order to meet average daily peak demand: or to receive an 
approval to Construct or an approval of construction from PCDEQ. 

Tbe water tests indicate no contamination nor levels abov t 
those allowed. 

DECISION NO. flQ? 4 
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that previous owners had not complied with ADEQ requirements. He 

indicated that he intends to sell the system and make required 

corrections at that time or bring suit against Moody f Kaplan to 

rescind the purchase for the seller's failure to disclose these 

problems. He further testified that, in the interim, he seeks a 

Certificate for Lazy B and would expect to have monopoly rights in the 

service area if he is issued a Certificate, 

At the hearing Mr. Baker appeared to be confused about the 

Commission's procedures for setting initial rates. Apparently he 

believed the Commission issues a Certificate through one proceeding 

and then sets initial rates in a later and separate proceeding 

requiring a separate application and more complete financial 

information. Understanding that initial rates could be determined in 

the instant matter based on a fair rate of return and operating 

expenses, Mr. Baker agreed to provide the Commission with certain 

financial information. Subsequent to the hearing, Mr. Baker met with 

Staf f  to delineate the documents S t a f f  would need to determine Lazy 

B 9 s  financial stability and recommend expense-based rates. On 

November 10, 1993, Staff wrote to Mr. Baker indicating it would need 

the following to analyze Lazy B ' s  application for a CCCN: a well-site 

deed, service area legal description, personal financial statement and 

current balance sheet and income statement. Staff  also enclosed a 

rate application. On November 12, 1993, as directed by the Hearing 

Officer, Wr. Baker filed as a late-filed exhibit a copy of the deed 

and other documents concerning his purchase of Lazy B. He has not, 

however, filed the information sought by Staff. 

Staff argued that it has insufficient financial information to 

analyze whether Lazy B is a fit and proper entity to receive a 

DECISION NO. $2327 5 1 
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Certificate and that M r .  Baker has made no attempt to demonstrate that 

he is financially fit to hold one. 
/f 

Additionally, Staff pointed out that Mr. Baker's relations with 

his customers demonstrates that he is otherwise unfit to be awarded 

the monopoly rights to provide service that is inherent to a cCGtN. 

Nine customers have lodged complaintswiththe Commission against Lazy 

€3 in the past year. Furtherrngre, the evidence shows Mr. Baker: has 

been verbally abusive to some customers; has written the Intervenor 

telling him that he will have Mr. Marsh removed fromthe area through 

the  filing of a lawsuit: continually threatens customers with 

disconnection of their service when they complain of rates or other 

matters; testified to threatening on numerous occasions to close down 

the well "because of the attitude of some of the customersRR; has 

failed for a one-month period to provide customers with a telephone 

number for the water utility; has refused customer letters mailed to 

him; and has required customers to maintain their own water meters and 

repair or pay for them when damaged or inoperable or face having their 

service disconnected. Additionally, comments made by customers during 

the public comment session indicate that customers will pay a b i l l  

twice to avoid shutoff , that meter readings have been incorrectly made 
and that inconsistent readings have been carried forward on the next 

monthly bill. 

The evidence shows that throughout the 13 months Mr. Baker has 

owned and operated the system Lazy B has demonstrated a disregard for 

its customers' safety as illustrated by its failure to make any 

required water tests, use a certified well operator or earlier qualify 

6 DECISION NO. 5iSd7 
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Mr. Baker as one', or to make repairs to the well to prevent 

contamination as shown by a PCDEQ sanitary survey conducted on August 

26, 1993. 

Witnesses forthe Intervenor and the Intervenor himself testified 

that the system is improving, downtime is infrequent and there has 

recently been better service and quality of service with Mr. Baker 

than with prior owners. Mr. Marsh attributed this to the Commission's 

oversight of Lazy B through the past year and to increased monitoring 

by ADEQ and PCDEQ. Nevertheless, Mr. Marsh joined with Staff i n  

requesting that we not issue a Certificate to Lazy B. Mr. Marsh 

argued that customers believe Mr. Baker is a threat t o  them, will not 

respond to them, and is hostile to them. He pointed out that our 

denial would allow Lazy B's customers to seek service from the City of 

Tucson or another water supply. 

We agree with Staff and the Intervenor that no Certificate should 

Mr. Baker has,,made an insufficient showing be issued at this time. 

that the issuance of a Certificate to Lazy B would be in the public 

interest as required by A.R.S. Q 40-281. Therefore, his application 

is denied. 

The evidence further shows that Mr. Baker has told his customers 

that if w e  do not issue a Certificate to Lazy B "the Company would 

operate h i s  way, and his way only, and that he would have complete 

control and not have to answer to the Commission." Mr. Baker is 

mistaken. The issuance of a Certificate only grants a monopoly right 

to serve an area. It is not necessary for the Commission to issue a 

Certificate in order to regulate the rates and service of a public 

Mr. Baker indicated he had taken well operator courses 8 

during the summer and would be taking the certification t e s t  in 
January, 1994. 

DECISION NO. 7 
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service corporation, That power and jurisdiction to regulate was 

granted to the Commission by the people in the Arizona Constitution, 

Article XV, Section 3. Certificates are nowhere mentioned in the 

Constitution; they are only creatures of statute and clearly are not 

required to apply Commission regulation of rates and charges. Tonb 

Creek Es CO ' 8 1 CA-CV 91- tates Homeowners Aswn V. A r b  -r 

0146, slip op. at 13 (Ct. App. November 16, 1993), 152 Ariz. Adv. Rep. 

49. Therefore, the Commission may deny Lazy B the Certificate and 

still retain jurisdiction to regulate its rates and require Lazy B t o  

follow Commission rules in the transaction of the utility's business. 

Lazy B has argued that, nonetheless, the Commission's 

constitutional powers extend only to public sewice corporations, He 

maintains he has no articles of incorporation which state that Lazy B 

is a public service corporation. He contends that as a sole 

proprietor he is exempt from the definition of a public service 

corporation as contained within Article XV, Section 2 and so is exempt 

from Commission regulation. He points for support to A.R.S. 940-202 

and City of Phoenix v. K aSUq,  (1940) 54 Ariz. 4708 97 P.2d 210, 

maintaining that Lazy B acts in a private capacity whose services are 

not public services. M r .  Baker is mistalcen. Arizona's courts have 

repeatedly interpreted Article XV, Section 2 to include Commission 

jurisdiction over all forms of ownership including sole 

proprietorships like Lazy B. In Williams V. Pine Trades Indust 
. Of ArlZOng, 100 .Ark. 14, 17, 409 P.2d 720 ,  7 2 1  (1966)t the 

Arizona Supreme Court could not have stated it more clearly: "This 

section is applicable to individuals." Furthermore, the Arizona 

Supreme Court in pasuq, 54 Ariz at 476, in differentiating between 

services provided in a private capacity and those that were public 

DECISION NO. A!?Y a 
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services, explained that the rules of private contract applied when a 

duty is based purely on contract and not on law, butthat when a duty 

is owed the public, then the right of governmental regulation follows. 

The Court, in a primer on utility regulation, at 475 outlined the 

relationship as follows: 

The distinguishing characteristic of a public utility is the 
devotion of private property by the owner to such a use that 
the public generally, or at least that part of the public 
which has been served and has accepted the service, has the 
right to demand that such service...shall be conducted with 
reasonable efficiency and under proper charges. When 
private property is thus devoted to the public use, certain 
reciprocal rights and duties are raised by implication of 
law as between the utility and the persons whom it serves, 
and no contract is necessary to give them. Inasmuch, 
therefore, as one who devotes his property to a use in which 
the public has an interest, in effect grants to the public 
an interest in the use thereof, he must submit to being 
controlled by the public for the common good to the extent 
of the interest thus created so long as such use is 
continued, (Citing the U.S. Supreme Court in Nunn v. 
Illinois, 94 U.S. 113, 24 L. Ed. 77.) The right inherent in 
the public authorities to control the rates to be charged by 
those operating public utilities is based on the fact that 
they owe a legal duty to the public to furnish certain 
services and can, therefore be regulated by the public as to 
the price to be charged for such services. It is upon these 
basic principles that the entire superstructure of public 
regulation of public utility corporations is based. 

The evidence shows that Lazy B has devoted its private property 

to the public use: it has provided water utility service to any 

member of the public requesting it in Lazy B's senrice area and it 

continues to accept requests for  services. Furthermore, Lazy B 

provides water, a comodity and service in which the public 

historically has been held to have an interest. As well, Lazy B 

intends to monopolize its service area in providing water. Thus, it 

also meets the tests the Arizona courts have found controlling in 

determining whether an entity is a public service corporation. 

Batural Gas Se mice Co. v. Serv-Yu COOX)~,  70  Ariz. 235, 219 P.2d 324 

9 5zJf7  DECISION NO. 
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(1950), Frizona Cor?. Comm'n V. N i C h O l S O I l ,  108 Ark. 317, 497 P.2d 815 

(1972) . Therefore, we find that Lazy B is a public service 

corporation providing a public service under the law which may be 

regulated by the Commission pursuant to the Arizona Constitution and 

A,R,S. §40-201 et. sea. 

As part of its application, Lazy B has included its proposed 

rates and charges seeking the imposition of a $27.50 monthly service 

charge (with no minimum gallonage included) and a $2 per 1,000 gallon 

commodity rate. In 1983 when Staff first became aware of Lazy B, the 

Company charged a monthly flat rate of $20. Staff's testimony 

established that the rate was a flat $25 per month when Mr. Baker 

purchased Lazy B in October, 1992. According to Staff, Mr. Baker then 

provided for the flow-through of taxes, increasing the total bill paid 

by ratepayers. That $26.25 charge was in effect when Lazy B filed its 

application. In February, 1993, Lazy B increased its rates to $31.25 

per month. Then, in June, 1993, it imposed a $25 per month service 

charge with a $2 per 1,000 gallon commodity charge. Staff testified 

this brought the bill of '#most customers" to $40.00 per month. 

Staff has recommended that the initial approved rate be set at a 

flat rate of $20 per month. It has chosen that rate of the myriad 

charged Lazy B 1 s  customers because that was the rate when Staff first 

became aware of Lazy B some ten years ago. Staff .notes that the 

Commission often sets initial rates in these matters at the level 

being charged by the Company when Staff first contacts a utility about 

a CCLN. H e r e ,  however, that was more than ten years ago; furthermore, 

we have no information as to rates charged at its inception or in the 

intervening years. AdditiDnally, and more importantly, ~ a z y  B's 

ownership has changed and an application for a Certificate was filed 

10 DECISION NO, 9 2 7  
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by the new owner within four months of h i s  purchase. Additionally, we 

note that Lazy 8 is located within an Active Management Area, where 

water conservation is especially important. Therefore, we belfeve it 

important to impose a commodity charge as part of Lazy B ' s  rate 

design, Consequently, we will set Lazy B's initial rates at a $25.00 

monthly customer charge and a $2.00 per 1,000 gallon commodity charge. 

At the same t h e  we will require Lazy B to file with the Commission a 

completed rate application within 15 months of the date of this 

Decision to ensure that rates are cost based. This will allow the 

Applicant sufficient time to record a full test year. In the interim, 

the Applicant should: seek assistance from members of the 

Commission's small water company task force, keep appropriate books 

and accounts so as to collect the information necessary for a rate 

application, and, monthly read each customer meter in order to 

determine and record requisite usage levels. 

Additionally, the Applicant should consider applying again for  a 

Certificate concurrent with the rate filing and provide the Commission 

with a service area legal description and sufficient financial 

info&ation to show that Lazy B is a fit and proper entity for 

issuance of a CCLN, 

* * * * * * * * * * 
Having considered the entire record herein and being fully 

advised in the premises, the Commission finds, concludes, and orders 

that: 

$'INDINGS OF FACT 

1. Lazy B is a sole proprietorship owned by Mr. Baker providing 

water utility service to the public in the Lazy B Ranch subdivision, 

an area southwest of Tucson, Pima County, Arizona. 

11 DECISION NO. -AEE!z 
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2. On January 25, 1993, the Applicant filed an application for 

the issuance of a Certificate. 

3. On August 23, 1993, the Applicant provided notice of the 

application and abbreviated notice of the hearing. On October 28, 

1993, Staff provided notice of the hearing. 

4. Lazy B provides water utility service to a l l  residents 

If granted a Certificate, Lazy within the subdivision who request it. 

B would seek protection of its monopoly in the service area. 

5. Lazy B is the sole provider of water utility service to the 

area. Although the City of Tucson has water facilities nearby, no 

public service corporations are in competition with Lazy B to provide 

service to the area. 

6 -  Mr. Baker purchased the water company in September, 1992 for 

$40,000, paying $30,000 in cash to the seller Moody 6 Kaplan, a 

California partnership, which is carrying the $10,000 balance on a 

note and deed of trust on the well-Kite. 

7 .  Lazy B is not in compliance with the requirements of ADEQ or 

PCDEQ 

8 .  Lazy B has not provided the Commission with a current 

balance sheet and income statement nor a personal financial statement 

for Mr. Baker. 

9. Lazy B has not provided the Commission with a service area 

legal description. 

10. Numerous customer complaints have been filed against Lazy B. 

Lazy B's customer relations and service policies have been less than 

adequate- 

11. On July 9, 1993, Staff filed its report recommending that 

Lazy B's application be denied but that the Commission retain 

12 DECISION NO. 997 
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jurisdiction over Applicant as a public service corporation and 

prescribe just and reasonable rates for Applicant. 

12, Staff further recommended that Lazy B be ordered: 

to f i l e  information necessary for a permanent rate 

1 application and show financial fitness to hold a 

i 
I 
~ 

I 
I 

Certificate; 

0 to seek Commission approval before increasing rates; 
to comply with a l l  statutes and rules for  public 

service corporations; and 

to comply with the requirements of PCDEQ. 

13. When Mr. Baker purchased Lazy B it charged its customers a 

f l a t  $25.00 per month for water service. 

14. Lazy B's initial rates as proposed in the application, and 

as recommended by the Staff are as follows: 

Proposed Rates 
ComDanv Jtaff 

Nonthlv Usaue Charm 

518" x 3/4n Meter $ 27.50 $ 20.00 

Excess of minimum (per 1,000 Gallons) $ 2.00 0 

Gallons included in minimum: 0 0 

fi 
(Refundable pursuant to A.A.C. R14-2-405) 

5/8" x 3/4" 1 
3/4n 1 
1" I 

1 1/2" I 
2" 1 
3" 1 
4"  I 
5" I 
6n L 

eter 
eter 
eter 
eter 
eter 
eter 
eter 
eter 
eter 

$ 200 
250 
300 
375 
525 
600 
800 
950 

1,100 
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Sewice Charges 

Establishment 
Establishment (After Hours) 
Re-connection (Delinquent) 
Meter Test (If Correct) 
Deposit 
Deposit Interest 
Re-establishment (Within 12 Months) 
NSF Check 
Deferred Payment 
Meter Re-read (If Correct) 

$25.00 
40.00 
10.00 
25 .00  * 

* 
** 

$20.00 

$10.00 
21.00% 

* Per Commission Rule A.A.C.  R14-2-403 (B) . ** Months off system times the minhum (A.A.C. R14-2-403(D)). 

15. 

16. Lazy B’s rate design should be consistent with the water 

conservation goals of an active management area. Therefore, a monthly 

commodity charge of $2.00 per 1,000 gallons is required to encourage 

conservation. 

The monthly customer charge should be $25.00. 

CONCLUSIONB OF L A W  

1. Lazy B is a public service corporation within the meaning of 

Article XV of the Arizona Constitution. 

2.  The Commission has jurisdiction over Lazy 8 and Its rates 

and charges and its service to its customers. 

3. The Commission has jurisdiction over the subject matter of 

the application. 

4 .  Notice of the application was given in accordance w i t h  the 

law. 

5. The application does not meet Commission requirements for 

issuance of a Certificate. 

6 .  Lazy B has failed to demonstrate that it is a fit and proper 

entity to receive a CC&N for the operation of a water utility at this 

time. 

7 .  The public convenience and necessity do not require the 
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issuance of a CC&N to Lazy B for the operation of a water utility in 

the Lazy B Ranch subdivision. 

8. 

9. The Commission may deny the issuance of a Certificate and 

Lazy B ' s  application for a Certificate should be denied. 

retain jurisdiction over Lazy B as a public service corporation. 

10. Staff's recommendations, as set forth in Findings of Fact 

No. 12, are reasonable and should be adopted. 

11. The rates and charges authorized hereinbelow are just and 

reasonable and should be approved. 

ORDgrZ 

IT IS THEREFORE ORDERED that the application of John Baker, dba 

Lazy B Water Company, for a Certificate is hereby denied. 

I T  IS FURTHER ORDERED that the Commission shall retain 

jurisdiction over John Baker, dba Lazy B Water Company, and regulate 

its rates and service, 

IT IS FURTHER ORDERED that the November 18, 1993 Motion to 

Withdraw filed by John Baker, dba Lazy B Water Company is hereby 

denied . 
I T  IS  FURTHER ORDERED that John Baker, dba Lazy B Water Company, 

is hereby authorized the following rates and charges: 

Monthlv Usaae Charcre 

5/8" x 3/4n Meter $ 25.00 
Commodity Charge 

(per 1,000 gallons) $2 . 00 

Service L i n e  and Meter Installation Charcres 
(Refundable pursuant to A.A.C. R 1 4 - 2 - 4 0 5 )  

5 / 0 #  x 3/4" Meter $200.00 

. . .  
0 . .  
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service Charcres 

Establishment 
Establishment ( A f t e r  Hours) 
Re-connection (Delinquent) 
Meter Test (If Correct) 
Deposit 
Deposit Interest 
Re-establishment (Within 12 Months) 
NSF Check 
Deferred Payment 
Meter Re-read (If Correct) 

$ 2 5 . 0 0  
40.00 
10.00 
2 5 - 0 0  * * 

** 
$ 15.00 

12.00% per annum 
$ 10.00 

* P e r  Commission Rule A.A.C. R14-2-403(B). 
** Months off system times the minimum ( A . A . R .  R14-2-403(D)). 

OTHER RATES AND CHARGES; 

In addition to the collection of its regular rates and charges, 
the Applicant shall collect from its customers their 
proportionate share of any privilege, sales or use tax in 
accordance with Commission Rule A.A.R. R14-2-409.D.5. 

IT IS FURTHER ORDERED that the above rates and charges shall be 

effective for all service provided to customers on and after March 1, 

1994. 

IT IS FURTHER ORDERED that John Baker, dba Lazy B Water Company, 

shall notify its customers o f  the rates and charges authorized 

hereinabove and the effective date of same by means of an insert in 

its next regular monthly billing. 

IT IS FURTHER ORDERED that within 30 days from the effective date 

of this Decision, John Baker, dba Lazy B Water Company, shall file 

with the Commission its tariff setting forth the rates and charges 

authorized hereinabove. 

IT IS FURTHER ORDERED that John Baker, dba Lazy B Water Company, 

shall, within 15 months of the effective date of this Decision, file 

with the Commission a completed rate application which includes 

customer usage levels collected by monthly meter readings. 

IT IS  FURTHER ORDERED that John Baker, dba Lazy B Water Company, 

shall consider applying again for a Certificate concurrent with the 

16 52327  DECISION NO. 
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rate filing and provide the Commission at that time with sufficient 

iinancial and other information to show that Lazy B is a fit and 

,roper entity for issuance of a Certificate. 

IT IS FURTHER ORDERED that John Baker, dba Lazy B Water Company, 

shall seek Commission approval before increasing rates or charges to 

its customers. 

I T  IS FURTHER ORDERED that John Baker, dba Lazy B Water Company, 

shall comply with  all Commission statutes and rules for public service 

:orporations. / 

I T  IS FURTHER ORDERED that John Baker, dba Lazy B Water Company, 

shafl comply with the requirements of Pima County Department of 

Environmental Quality. 

I T  IS  FURTHER ORDERED that this Decision s h a l l  become effective 

immediately. 

B Y . A ~ & R  OF THE ARIZONA CORPORATION COMMISSION. ... 

COMMISSXONER ... 

IN WITNESS WHEREOF, I, JAMES MATTHEWS, Executivr 
Secretary of the Arizona Corporation Commission, haw 
hereunto set my hand and caused the official seal 01 
the Commission to be affixed at 
City of Phoenix, this 9 day of 

MECWTIVE SECRETARY 

DISSENT 
PEC 
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SERVICE LIST FOR: JOHN BAKER DBA LAZY B WATER COMPANY 

DOCKET NO. t U-2706-93-033 

John Baker 
Lazy B Water Company 

Tucson, Arizona 85734 
P.0. BOX 11341 

Paul A. Bullis, Chief Counsel 
Brad Borman, S t a f f  Counsel 
Legal Division 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Stree t  
Phoenix, Arizona 85007 

Gary Yaquinto, Director 
U t i l i t i e s  Division 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Street 
Phoenix, Arizona 85007 
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tRIZONA CORPORATfON COHMISSION, 1 DOCKET NO. U-0000-89-32) 
1 

C w p l  a i  nant , ) 
1 

vs ) 
1 5-L 7-70 

IUNBUrlST INVESTNENTS, IMC., dhe 1 DECISION NO. 
N Y  B. WATER COMPANY, tUWELL F. ) 
J(MINS0N and JOAN M. JOHNSON, 1 

1 
Respondents- ) 

1 OPINION AND 0- - 
DATE OF HEARING: March 22, 1990 

P U C E  OF HEARING: Tucson, Arizona 

PRESIDING OFFICER: EVO. .I. De Concini 

9PPemAFoCti.s : 19r. Lowell F. Johnson, i n  Propia Persona; and 

Mr. Paul A. BullSs, AttQrnep, Legal Divisian, ow 
behalf  of the Utilities DQvicsion of the Atircoiaa 
Corporation Comisslon. 

BY 'tfflE GOEllMSSIOlV: 

On February 21, 1990, i n  Decision No. Iih826, the Asison8 Corparstiim 

Commission ("Comiss ion")  f i l e d  a complaint ("the Complaint") against: Sunbursea 

Investments, ??e., ("Sunburst") dba Lazy B Water Company, Lowell F, Johnson eMy 

Joan PI. Johnson ("Respondents") ordering thew to appear and show cause why t h y  

should not be  required to apply for a c e r t f f l c a t e  of convenience and necessity 

("CG&!?") and comply wf th  the rules and regulations of the Coaalssion pertaining 

to the operation of a water public serv!cc corporation. Respondents d i d  net 

answer the Complaint but  Yr. Johnson attended t h e  hearing. 

The Complaint alleges, 5ntet e, that Respondents provide water service 

PO a nunher of customers i n  Pima County, Arizona, and that by v i r t u e  of sa& 
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iervlce Sunburst is a pub l i c  service corporat ion subject to t h e  j u r l s d f c t f o n  of 

.he Commlssioo, The Complaint e s t ab l i shed  the time and place for the barlnge 

Ihe hearing comreenced as scheduled. Respondents were represented by #t. hotell 

2. Johnson who is an officer end a d i r e c t o r  of Sunburst, and t h e  Conmisa3onY@ 

J t t l i t i e s  Diviafon Staff ("Staff") appeared through counsel .  Evidence toga 

,resented and t h f s  aatter was adjournad pending aubmleslon of a Rlecomrolended 

)pinion and Order by t h e  Presiding Officer to the Commission. 

zener& 

Sunburst  is an Arizona corporation owned by Hr. Lowell F. Johnson an6 W ~ B O  

Joan M. Johnson. The Johnsons are also the  o f f i c e r s  end directors @f th 

corporation. In or about 1982, Sunburst and Mr. Johnson's mothler purchased the 

Lazy B Ranch orig inal ly  c o n s i s t i n g  of approximately 52 acre6 and loratd 

s ru thwes t  of Tucson, Pima County, Ariz6nn.l WI t h  the purchase, Sunburst 

acquired the  ranch houee, a guest house, a mobile home, t h e  we11 rand w).L 

eite. A l l  of t h e s e  s t r u c t u r e s  were g e t t i n g  water from t h e  subject  #df.- #r. 

Johnson's mother subsequently sold her 10 acres in three Reparate parcels ,  

These prope r ty  owners eventual ly  obtained water from t he  same w e l l .  The two 

owners who previous ly  acquired the balance of the ranch (2, five-acre parcels) 

were also g e t t i n g  water from thfr well. For a time, a l l  of these propetty 

owners were g e t t i n g  t h e i r  water free of charge. Sunburst sold two three-arm 

parcels and the owners began to ge t  water from t h e  well. Mr. Johnson teetified 

thst  he had no problems with this artangment because he thought he was b l p f r g  

h i s  neighbors since they ha8 no other source of water. He a l s ~  believed that 

as long as he did not provide water t o  more than 25 "people" he d id  not need 

any s u t h o t i e a t i o n  or permits (Tr. pp. 93 and 105). Some of t he  property owners 

1. 
prior  to  these s a l e 8 ,  someone el6e purchased 10 acres. 

Sunburet purchased 32 acre$, Mrs. John8on's nother purchased 10 acres and, 

-2- Decision No*- . , . .  . _ .  
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Later divided t h e i r  properties  and sold off parcels. These new owners a80 

began to get their water from the sane well b r i n g i n g  the tots1 to 15-18 

services. A t  t h a t  pofn t ,  Sunburst  decided to charge a monthly fee in order t o  

3efray t h e  pumping cost .  According to Mt. Johnson, t h a t  is when t h e  srejv1c.e 

compla in t s  began 

Thia  52-acre "ranch" is bordered on three eldeb by Federal land.  The 

c a p a c i t y  of t h e  well is approxlmirtely 25 gallose per  minute and t h s  rystm ha3 

a 1,500-gallon pressure ( s to rage )  tank. Even though sone customers have water 

meters, a l l  are charged a f l a t  monthly r a t e .  

The S t a f f  first became aware of t h l e  o p e r a t i o n  i n  1982 (Tr. p~ 10). 

According to  Mr, Johnson'B tes t imony,  S t a f f  t o l d  htm then  t h a t  t f  he wanted to 

be i n  t h e  "water bus iness"  he would have to  obtafn a CCbM. When Mr. Johnson 

emphatically i n d i c a t e d  t h a t  he d i d  not want t o  b e  i n  t h e  "water business" atpd 

would g l a d l y  qult s e r v i n g ,  he was t o l d  t h a t  he could not d i s c o n t i n u e  service to 

his c u r r e n t  cuseoserrs. 

Sunburst  and Mr. Johnson are caught .in a dilemma. We does not  r a n t  to  be 

i n  t h e  "water business"  b u t ,  allegedly, he cannot  g e t  ou t  by diecontinuing 

service. In a n  e f f o r t  to reeolve t h i e  problem, Mr. Johnson has contacted the  

City of Tucson Water Department ("City")  which haa r e c e n t l y  purchased a pr iva te  

water company i n  the areaO2 On October 18, 1989, Sunburst and the City 

executed  t h e  Agreement for Const ruc t ion  of Water P a c i l t t i e e  to serve the 

s u b j e c t  p r o p e r t i e s  and the customers c u r r e n t l y  being served by thie Respondents 

under  the! name O C  Lazy B Water Company ("Lazy B'') (Late F i l e d  Exhibit R-2). 

According t o  the testlntony, Che necessary survey has been done, the plans bwo 

been approved by the C i t y  (Late Fi l ed  Exh ib i t  R-1) and the  construction 

c o n t r a c t  has been let (Tr. p. 9 6 ) .  A t  t h i s  time only some right-of-way$ &e& 

2. Arizona Maintenance Water Company, 

-3- 
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:o be obta ined-  The system w i l l  be installed per City specifications, will be 

:urned over  to the City at no charge and t h e  City will then provide Water 

;erv.ice (Tr. pp. 98 and 99) .  

i t a f f  * 8 Recommcndetlons 

At t h e  hea t ing ,  S t a f f  made t h e  following recommendations: 

(A) Respondents be n,rdered to  f i le a comp?att? appilcstton for 8 CCCg 

s i t h i n  30 days from t h e  e f f e c t i v e  d a t e  of this Decislon; 

(B) Respondents be f i n e d  $5,000 for  f a i l u r e  t o  f i le  for a CGLN and for 

f a i l u r e  to answer t h e  complaint  ; 

(C) Respondents he fined $500 for each of the v l o l a t t o n s  conta ined  i n  

t he  complaint  (See Decision No. 56826); and 

(D) t he  f t n e s  be waived i f  t h e  Respondents f i l e  the CCQN a p p l i c a t i o n  

i i t h f n  t h e  t i m e  specified herein. 

We believe S t a f f ’ s  recommendstlons are too restrictive and too severe. 

S t a f f  has known about  and condoned Lazy B ’ s  o p e r a t i o n s  for over eight ye&Wo 

Io r e q u i r e  Respondents to f i l e  a complete a p p l f c a t l o n  f o r  a CCQN w i t h i n  30 d%ys 

now that they are on t h e  th re sho ld  of resolving their problems by installing 

b a s i c a l l y  an entire new s y s t e m  and turning i t  over to t h e  City, seeas to be an 

unnecessary burden and expense. I n  a d d i t i o n ,  t h e r e  seems t o  be some ques t ion@ 

as to whether or how well Respondents were p rev ious ly  Informed of t h e i r  optlonp, 

of forming a water coope ra t ive ,  being ad jud ica t ed  a non-public service 

corpora t fon ,  etc. Hr. Johnson t e s t i f i e d  t h a t ,  by h i s  i n t e r p r e t a t i o n  of an 

Arizona Department of Environmental Quality r u l e ,  t h e  s e r v i c e s  rendered by 

Sunburst  were not t hose  of a public  s e r v i c e  co rpora t ion .  Under t h e  title 

Drinking Water and C e r t i f i c a t i o n ,  A.A.C. Chapter 4, Article 2, Rule R18-4-212 

( X ) ( I )  states: 

”Pub1 i c  water sptern’’ means 8 pub1 j c  water system 

which serves at least 15 8ervice connections or 

-4 - Decision No. 
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serves an overage of at leest 25 ~ T S O X W  for at 

least 60 days a year. 

In an effort to manitor t h i s  s i tuat ion ,  we w i l l  require Respondents to 

f i le  a monthly progress report on their negotiations with the City, and, t o  

file an appficatJon for a CCiN (or an adjudicatton not a publlc a%rvh?s 

corporation) i n  the event the City i s  not providfng water service to thla 

speciffc area within 120 day6 from t h e  e f f e c t i v e  date of t h i s  kc i s ion .  Shawl4 

the City agree to take over and operate tlw Lazy B system, Respondents, withan 

15 dags thereof, s h a l l  f i l e  an a p p l i c a t i o n  wi th  t h e  CoumPRrmion r o t  

authorization to dispose of the plant fn accordance with A . R * 8 .  640-285, 

Reepondents 3re also reminded that failure to ccsmply w i t h  these directives w911 

c o n s t i t u t e  contempt of the Commission which may resul t  i n  fdaes being aesesslecl 

in accordance wfth A.R.S. 540-424. 

* * * * * * * * * * 
Having considered the entire record herein and being f u l l y  a d v i ~ e d  in the 

premSsee, the Comanission f i n d s ,  cancludes, and orders that: 

FINDINGS OP PAC3 

1 .  Since I982 Respondents have been providing water serv ice  to a small 

group of customers southwest of the City of Tuceon, Pima County, Arizona. 

2. Originelly,  Reapondents were providing aervice to them~efve~, Borne 

r e l a t i v e s  and at few tenants as part of a rental agreement. 

3. As parce ls  were subsequently s p l i t  and Bo ld ,  additional consumers 

were added to the system. 

4. Respondents acp w w  chargfng these consumers a f l a t  ~ o n t h l y  fee te 

he lp  defray the pumping coats. 

5. Respondents do not have a CCSd to operate 8 public sem3ee 

corporation. 

6 ,  Respondents have no intention or desire to become a certificeted 

-4- 
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pub1 f c  service corporation. 

7. Respondents have entered into an agreement with the City of Tucson 

whereby Respondents would make certain additions and modifications to their 

Water system prior to turning same over to the Clty and allowlng the C i t y  to 

wrve the area. 

8. On February 21, 1993, tn aeclqton No. 56826, t h e  Commission iasud B 

Complaint and Order to Show Cause against Respondents alleging violation Of 

A,R.SI 540-281 and various rules of the Commission. 

9. Respondents admit operating the water system without 8 C G N  bru: 

thought such certification was discretionary In l fght  of the A,A,C. R18-4-212 

( X ) ( l )  definition of a "public water systed"' 

10. InsuPf tclent Information vas rendered regarding violation of the 

various rules set forth in the Complaint and Order to Show Cause. 

CON(GLUSI0NS OF L A W  

1. By virtue o f  its provision of water service t o  i t a  neighbor$# 

Sunburst i s  a public service corporation within the meaning of Article XV of 

the  Arizona Constitution. 

2. The Commission has jurisdiction over Reepondents and of the subjeca 

matter of the Complaint and Order to Show Cause. 

3. A.R,S. 840-281 and A.A.C. R14-2-402 require a public service 

corporation to obtaln a CCCN from the Commission before constructing 8 water 

system. 

4. The Commission may impose fines on public  service corporations far 

violations of certain s t a t u t o r y  requirements or Commission rules porswnt t~ 

A.R.S. 8440-424 and 40-425. 

OUDPR , 
Iu1L 

IT 1.5 THEREPORE ORDERED that Sunburst fnve8tment8, Inc., clba Lazy B W e t w  

Cmpany, Wr. Lowell F. Johnson and Mrs. Joan M. Johnson be, a d  hereby am, 
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eclared t o  be i n  violation of h.R.5. $40-281 and A.A.C. 819-2-402. 

LT ES FURTHER ORDERED that Sunburst Inve~tments ,  'inc., dba b z y  1B &iter 

:mopany, W. Lowell F. Johnson and Mra. Joan W. 30hnSOn ahall contfnui? their 

iegotiationa with the C i t y  of  Tucson, Tucson Water bpartarent for the 

i d d i t i o n s ,  modifications, surrender and eventual operation of tho Lazy % water 

;ystem by the City of Tucson. 

IT I5 FURTHER ORDERED that Sunburst Investments, Inc., dba Lory I) Water 

:ompany, Mr. Lowell F. Johnson and Mrs. Joan M. Johnson shell f i l e  with the 

irizona Corporation Commission every 30 days, commencing within 30 day8 from 

:he effective date  of thle  Decision, a written progress report DO thadr 

tegotSetions with the City of Tucson, until such time as the C i t y  of Tucriton haa 

:aken over the system and is providing water service to the c w t m e r s .  

IT IS FURTHER ORDERED that in the event negottatione with the C i t y  of 

lucson fail, OT for any reasons the C i t y  of Tricson is not serving the Subject 

wea witt i in 120 days from the e f f e c t i v e  date of th is  Decision, Sunburst 

tmtestments, Znclrl., dba Lazy B Water Company, Yr.  Lowell F. Johnson and Mrs. 

Joan M .  Johnson shal l  finmediately notify the Conmission i n  wrlting and, within 

seven days thereof, shall file an application for a certificate of convenhnce 

3nd necessity or an adjudication not a public service corporatlon. 

IT 1s PURTHER ORDERED that should the City agree to  take over end operate 

the Lazy B w&ter system, Respondents, wtthin 15 days thereof, shell file an 

epplication wfth t h e  Commission for authorization to dispose of the plant in 

accordance with A.R*S. 540-285. 

IT IS FURTHER ORDEK€3 that the a l l e g e d  violat ions set forth fa the 

Complaint and Order to Show Cause, other than for A.R.S. 140-281 ana A.A.G, 

Rl4-2-402, be, and same hereby are, dismissed without prejudice 

. . .  

. . .  



b 

IT IS FURTHER ORDERED that t h i s  Decision shall become effective 

rmedratel y. 

BY ORDER OF THE ARIZONA CORPORATION CoHFIISS1OU* 

S WIWREOF, I ,  JAMES "THEWS, Bxecutfvsr 
Secretary of the Arizona Corpatrrtfon ComsrJerrSsn, 
have hereunto s e ~  m y  hand and caused the 
official seal of th is  Commission t o  be affixad 

of PhoenPx. this_**&_ 
day of 1990. 

M c u t i  ve Secretary 

IISSEN'P 

;DeC: d l  

-8- 
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ARIZONA CfXZPORATIUN COMMfSSION, 1 
1 

Complainant, 1 
1 

vs. ) 
1 

Sunburst Inveestments, Xnc., &a 1 
U a y  ID Water Company, Lowell €3. 1 
Johnsun and Joan M. Johnson, 1 

1 
Respondents. 1 

1 

Open ~ e e k i n g  
February 221 1990 
Phoenix, Arisonet 

BY THE COMMISSTUN: 

~T NO. U-0000-89-322 

DECIGJON NO. 

The Arizona Corporation Commission (Commission) for its 

complaint against the Respondent alleges: 

I 

Complainant is a duly and regularly constituted governmental 

agency of th% State of Arizona existing by vfrtule of Artich 15 of 

11 

Respondents Sunburst Investments, Inc., dba Lazy B Watm 

Company, Lowell B. Johnson and Joan M. Johnson are a public servicta 

corporation providing water service in Pima County, Arizona. 

0 . .  

r . .  

* * *  

. . .  
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As a pWlic service corporation, respondents are subjcjct to 

the jurisdiction of the Conm~ission in the matter herein fuxt%wW 

complained. . 

I V  

Investigation by the Commission Staff reveals, and tho 

Commission alleges that Respondents are in noncoraglfance with tiltJs 

Arizona Revised Statutes and Comission Rules as follows: 
c 

A. Uzy B and the Johnsons have constructed a water syatz?m 

without first obtaining froa the Commission a Certificate 

of Convenience and Necessity in violation of' A.R.§. 

Section 40-281 and A.A.C. R14-2-402. 

€3. Lazy Band the Johnsons have increased rates to customrB 

w i t h o u t  Commission approval in violation of A.R.S. Sectiiors 

40-250. 

Lazy B and the  Johnsons failed t o  notify the  custoraers o i  

service interruptions in violation of A.A.C. 

R14-2-407. D. 4.  

C. 

D, Lazy B and t h e  JOt'nSOnS have not mahtained a mlnimnm 

standard delivery pressure of 20 pounds per square iWh 

at customer points of delivery in  violation of A,&.C. 

Rl4-2-407.E. 

E. Lazy 8 and the Johnsons have fai led to read meters on a 

monthly basis in violation of A.A.c. R14-2-409.A.1. 

F, Lazy B and the Yohnsons have not billed customers an a 

monthly basis i n  violation of A.A.C. €324-2-409.A.1. 

. . .  

. . .  

D f t O l 4 Z .  0 Decision m. 
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G. tazy B and the Johnsono have failed to prQvi4r;s the 

necessary billing information i n  violation of A.A.CI 

RX4-2-409. B. 2 .  

if. Lazy B and the Johnsons have no on-site operator in 

violation of A.A.C. R14-2-4ll.B. 

v 

Staff  is of the opinion that the allegations made herein a m  

good cause far the Commission, pursuant to A.R.S. Section 40-424 

and Section 40-425 t o  fine respondents not less than one hundred 

dollars ($100.00) and no more than five thousand dQlh&& 

($5,000.00) in contempt for each violation reflected in Paragrw 

I V .  

QB.Wa3 

THEREF5RE IT IS ORDERED that Respondents, Sunburst 

Investments, Inc. ,  dba Lazy B Water Company, Lowell 3. Johnson and 

Joan 1. Johnson appear before ?!be Arizona Corporation Comissban, 

402 W, Congress, Tucson, Arizona OR March 22, 1990, at the hour of 

1O:Oo a.m.  and show cause, i f  any there be, why the Conunissicm 

should Cot require Respondents, to file for a Certificate of 

Convenience and Necessity and conply with the Commission Rules, am3 

further show cause, i f  any there be, why the Commission should nwt 

find Responderits in violation and fine Respondents pursuant t o  tha 

provisions cited above. 

. . .  
e . .  

0 . .  

. . *  

e . .  

DKOl42 .O 



1 

2 

3 

4 

5 

6 

7 

a 

9 

i a  
13 

12 

13 

14 

19 

16 

17 

i a  
19 

2.c 

2J 

22  

23 

24 

25 

26 

27 

28 

effective imnradiately . 

DISSENT 

GY:PW:djk 



1) 

F 1 D2c'kx 

f 
I 
1 
I 
R 
1 
I 
1 
a 
E 
I 

1 

2 

3 

4 

5 

6 

7 

a 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2.0 

21 

22 

23 

24 

25 

26 

27 

2a 

-<- 
BEFORE THE ARIZONA CORPORATION COMMISSION 

RICHARD KIMBALL 
Chairman 

Arizona Corporation Commission 
DOCKETED 

MARCIA WEEKS 

RENZ D. JENNINGS 
Commissioner 

Commissioner FEB 2 8 1985 

DOCKETED BY I IN THE MATTER OF THE APPLICATION 
FOR TRANSFER OF THE CERTIFICATE OF DOCKET NO. 
CONVENIENCE AND NECESSITY OF E & T 1 U-1409-84-16 2 
WATER COMPANY TO E & T WATER COMPANY, ) 
INC . 

1 

1 
IN THE MATTER OF THE APPLICATION ) DOCKET NO. 
OF E & T WATER COMPANY, INC,, FOR U-1409-84-163 
APPROVAL OF STOCK ISSUE AND APPROVAL 
OF BORROWING AND ISSUING OF EVIDENCE ) DECISION NO. 
OF INDEBTEDNESS. sq3r3- 

1 
OPINION AND ORDER 

DATE OF HEARING: 

PLACE OF HEARING: 

HEARING OFFICER: 

APPEARANCES: 

BY THE COMMISSION: 

1. E & T  

November 1, 1984 

Tucson, Arizona 

Evo J. De Concini 

J. Michael Tully 
Attorney at Law, 
on behalf of the Applicant; 

Ann Garriott 
Attorney, Legal Division, 
on behalf of the Arizona Corporation 
Commission Staff. 

FINDINGS OF FACT 

Water Company (hereinafter also referred to 

as "E & T" or "Applicant") is duly certificated by the Arizona 

Corporation Commission ("commission") to operate as a public 

utility and is presently serving water to approximately 183 cus- 

tomers in an area south of the City of Tucson, pima County, 

Arizona. 
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Decision No. s43 83- 
Page 2 

Docket Nos. U-1409-84-163 & 
U-1409-84-162 ,@ 

2. On July 23, 1982, E & T filed an Application with 

the Commission seeking authorization to transfer the Certificate 

of Convenience and Necessity and all its assets to E & T Water 

Company, Inc., an Arizona corporation ("Corporation"). At the 

same time said Corporation filed an Application for authorization 

to issue common stock and a promissory note in connection with the 

transfer. 

for hearing. On June 4 ,  1984, more complete Applications were 

filed. 

Both Applications were incomplete and could not be set 

3. After the customary notice, these matters were set 

for hearing and subsequently heard by a duly authorized Hearing 

Officer of the Commission in Tucson, Arizona, on November 1, 1984. 

At the request of the attorney for the Applicant and 4. 

Corporation and without objections, the two matters were consoli- 

dated and heard jointly. 

5. The subject Certificate of Convenience and Necessity 

was originally issued to Thomas J. Magdalenski and Emily 

Magdalenski, d/b/a E & T Water Company, in Decision No. 28483, 

dated October 29, 1954 (Exhibit No. A-2), and Decision No. 31972, 

dated December 16, 1959 (Exhibit No. A-3). In 1970, Mr. 

Magdalenski died and since then the water company has been owned 

and operated by Mrs. Magdalenski (Tr., p. 7) . 
6. On February 12, 1982, Mrs. Magdalenski and children 

filed Corporate Articles with the Commission, forming a corpora- 

tion known as the E & T Water Company, Inc. 

the creation of said Corporation was to provide for the continued 

operation of the water company, without delay or interruption, in 

the event of an illness or demise of Mrs. Magdalenski. 

The purpose behind 
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Decision N o .  4-4383- 
Page 3 

Docket Nos. U-1409-84-163 
U-1409-84-162 

7. The Corporation has  agreed t o  acqu i re  the  C e r t i f i -  

cate of Convenience and Necessi ty  and a l l  t h e  assets of t h e  water 

company and pay E & T t h e  sum of $15,132, i n  t h e  following manner: 

$8,132 by t h e  Corporation i s s u i n g  t o  Emily Magdalenski, 

$7,000 by t h e  Corporation i s s u i n g  a promissory note  i n  

t h e  seller, 100 sha res  of i t s  common stock. 

favor of t h e  seller, payable a t  $320 pe r  month 
inc luding  9 %  i n t e r e s t .  

8. According t o  t h e  testimony, t h e r e  a r e  no outs tanding  

meter depos i t s ,  s e c u r i t y  depos i t s  o r  l i n e  extension agreements t o  

be assumed by t h e  Corporation ( T r . ,  p. 1 3 ) .  

9 .  Pursuant t o  P e t i t i o n ,  on March 1, 1983, t h e  Pima 

County Board of Supervisors  t r a n s f e r r e d  t h e  E & T Franchise t o  

t h e  Corporation. 

1 0 .  A l l  t h e  w e l l  sites of E & T are loca ted  on proper ty  

owned by M r s .  Magdalenski and upon which she r e s ides .  I n  order  t o  

avoid a c o s t l y  survey of s a i d  w e l l  s i tes a t  t h e  present  t i m e ,  M r s .  

Magdalenski has executed and f i l e d  on he r  behalf  as owner of 

E & T, and as Pres iden t  on behalf  of t h e  Corporation, an 

" I r revocable  License and P a r t i t i o n  Agreement" (Exhibi t  N o .  A-4). 

11. The proposed issuance of common stock and of a 

promissory no te  under t h e  terms and condi t ions  set  f o r t h  he re in  i s  

crompatible with t h e  pub l i c  i n t e r e s t ,  sound f i n a n c i a l  p r a c t i c e s  and 

with t h e  proper performance by Corporation of service a s  a pub l i c  

se rv ice  corpora t ion  and would n o t  impair  i t s  a b i l i t y  t o  perform 

such service. 

12. The proposed f inanc ing  has been approved by 

2orporat ion 's  Board of Directors. 

13. The purposes f o r  which s a i d  common stock and 
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Decision No. 3-43 Ps- 
Page 4 

Y 
Docket Nos. U-1409-84-163 $ 

I 

U-1409-84-162 

promissory note are to be issued are not wholly or in part charge- 

able to operating expense or income. 

14. No one appeared in opposition to these 

Applications. 

CONCLUSIONS OF LAW 

1. The Commission has constitutional and statutory 

jurisdiction over these two companies and the subject matter of 

these two Applications. 

2. The proposed type of financing is for lawful pur- 

poses and within the corporate powers of E & T Water Company, Inc. 

3 .  The transfer of the Certificate of Convenience and 

Necessity from E & T Water Company to E & T Water Company, Inc., 

is in the public interest. 

4. The Applications of E & T and Corporation herein 

should be approved. 

ORDER 

WHEMFORE, IT IS ORDERED, that the Application of 

E & T Water Company for authorization to transfer its Certificate 

of Convenience and Necessity as well as all its assets and liabili- 

ties related to the procurement and distribution of water to 

E & T Water Company, Inc., an Arizona corporation, be, and same 

is hereby granted. 

IT IS FURTHER ORDERED, that the Application of E & T 

Water Company, Inc. for authorization to issue 100 shares of its 

common stock for $8,132 and a promissory note in an amount not to 

exceed $7,000, amortized as herein set forth, be, and same is 

hereby granted. 

IT IS FURTHER ORDERED, that E & T Water Company, Inc. 
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Decision N o .  ~~-+eCm- Docket Nos. U-1409-84-163 
Page 5 U-14 0 9-84 -162 

s h a l l  cause t o  be recorded i n  t h e  Of f i ce  of t h e  County Recorder, 

Pima County, Arizona, t h a t  c e r t a i n  instrument  e n t i t l e d  "Irrevocable 

L i c e n s e  and P a r t i t i o n  Agreement" and s h a l l  f i l e  a copy of s a i d  

recorded instrument  wi th  a l l  p e r t i n e n t  recording information noted 

thereon,  w i t h  t h e  Arizona Corporation Commission within t h i r t y  

( 3 0 )  days from t h e  d a t e  of t h i s  Decision. 

I T  IS FURTHER ORDERED, t h a t  t h e  ra tes  and t a r i f f s  

here tofore  approved f o r  E & T Water Company s h a l l  henceforth apply 

t o  E & T Water Company, Inc.  

I T  IS  FURTHER ORDERED, t h a t  approval of t h e  requested 

f inanc ing  agreement as  set  f o r t h  hereinabove does not  c o n s t i t u t e  

or imply approval or  disapproval  by t h e  Commission of any pa r t i cu -  

l a r  expendi ture  of t h e  proceeds der ived  thereby f o r  purposes of 

e s t a b l i s h i n g  j u s t  and reasonable rates. 

I T  I S  FURTHER ORDERED, t h a t  t h i s  Decision s h a l l  become 

e f f e c t i v e  immediately. 

COMMISSIONER 

I N  WITNESS WHEREOF , I ,  G. C. AND- J R . ,  
Executive Sec re t a ry  of t h e  Arizona 
Corporation Commission, have hereunto se t  
my hand and caused t h e  o f f i c i a l  s e a l  of t h i s  
Commission t o  be a f f i x e d  a t  

Phoenix, t h i s  
, 1985. 

Executive Secre ta ry  
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on April 3, 1991, in Decision No. 57307, the Briz-om 

Corporation Cornmission {"commission") issued a Comphaint land oabr 
to show cause ("OSC") against Sunburst Investments, In=. , 
("Sunburst") dba Lazy B Water Company, PXr. Lowell P. 3ohnsen and Ms. 

30an M. Johnson (collectively "Respondentsim) alleging that 

Respondents are in noncanpliance with Comiassion's Decf~Ion No. 
56970 (June 6 ,  1990). A copy of the OSC was mailed to me 

Respondents on April 5, 1991. There m S  nQ YBspOnse. On Apzil 10, 

1991, a Notice of this hewing WBS also mailed to the Re~pon&ersk~. 

-1- 
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On May 6 ,  2991, a subpoena was duly srfrved en Mr, Johiuwn orclexing 

him to appear ana give testimony at the hearing, 

A t  the prescribed time and place this matter C~CLWBI an for 

hearing belfsre a duly authorized Hearing Officer of the Cmmh~i lpisr  

in Tucson. Arizona, The Coxwniss&m*s Utilities Divfsion Staff 

("Staffw) was present and represented by counsel. No one appeared 

on behalf of Respondent. Four hours and forty mfnuterp afktar the 

scheduled time of the hearing, Mr. Jehnrpon clam8 to the Commimion*s 
offices and requested ha be allowed to make a statement;. W&Wsu~ 

objection, Mr, Johnson was pernittad to make a sttikltarmen'k on the 

record. A t  the conclusion, the proceeding was ardj)aummd pmd8%'qg 

submission of a recoffmnended Opinion and Order by the leasbg OilbcQs 

to the CQmunission. 

QaJmmmw 
sunburst is an Arizona corporation owned by the RespWents, 

According to Commission records, Sunburst, bba Lazy BWater Campmy, 

provides water service to approximately 15 customers. On O&&mt 

18, 1989, Sunburst and the city of Tucson Water Department ("City") 

executed an "Agreement for Construction of Water Facflftfescf to 

serve a31 of Sunburst's customers. 

on February 21, 1991, in Decision No. 56826, the ColmpissaiOn 

issued an OSC against Sunburst and Respondents ordaring them te  

appar and show cause why they should not be required to ilrppzy fen: 

a certificate of convenience and necessity I("CC&Mm) and an@ly w f a  

the rultes and regulations of the Commission pertaining to the 

operation af a water public service corporation. That matter was 

heard on March 22, 1990, and Decision No. 56970 was fsrswd QB b- 

Decision No. 
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in violation of A.R.S. Q 40-281 and A.A.C* R14-2-402. 

In Decision No. 56970, the, Ccrsmnrfssfon ordered Sunburst & 

ReSpond8lfltS to proceed as SCrllOWS a s  f O l l O W S :  

. continue their negotlatfoner wit21 tha 
City of Tucson, Tucson Water Deporrtmimt for the 
additions, xmdifications, su~r~lnder and 
eventual operation of the Lazy B Water System 
by the C i t y  of Tucson.n 

. . f i le  w i t h  the Coramlsaion every 30 days, 
commencing within 30 days from the effective 
date of this hecision, a written progress 
report on their negotiations w i t h  the City of 
Tucson, until such tbe 88 the City of T U G S Q ~  
has taken over the system and is providing 
water service t o  the mstomers." 

w. . . i n  the event n0gOtiatiQnS with the C i t y  
of Tucson f a i l ,  or Ior any reasons the City of 
Tucson is not serving the subject area within 
120 days from the effective date of this 
Decisdon, (Respondents) shall immediately 
notify the Commission i n  writing and, within 
seven days thereof, shall fi le an application 
for a Certificate of conveni%nce and ne6esisity 
or an adjuc%ication not a public service 
corporation.n 

By letter dated July 17, 1990 (Itxhibit C-2), the Respo~den'b 

notified the Commission that  negotiations with the City had Lie*i 

discontinued and that they had decided t o  start: theis. own wata 

company* 

According to Decisfon No. 56970, Respondents had seven days t 

which to file an application for a CC&N of an adjudication not i 

public service aorporation. To date, no such applications have beer 

f i led ,  During his very brief appearance a t  the end of at3 subjec!! 

proceeding, Mr. Johneon stated that "Twa dlays befare tha pmpeelq 

-3- Decision No. 
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I. In a previous proceeding, the subject: of Dedsion He. 

6970, Respondents admitted to operating a water system without: a 

CSIN 

2. On JUne 6 ,  1990# in Decision NO. 56970, ths CQZdfisSgfOn 

rdered Respondents to . . continua their rzegoththmss wb# the 

ity of Tucson, Tucson Water Department far tbta additions, 

odifications, surrender and eventual operation of the Lazy E3 Water 

yatem by the City of Tucson.r* 

3. on ~ u l y  17, 1990, the Respondents notified the ~~miss&on 

hat negotiations w i t h  the City had been discontinued and that they 

lad decided to "start their own water company". 

4. According to the provisions of Decision No, 56970, the 

[espondents had seven days from that date in which to file an 

pplication for a CCLN or for an adjudication not a ptablic servioe 

iorp~ration. 

5 .  To date, Respandents have not filed such applfcati-. 

6.  Respondents are in contempt of Decision No. 56970. 

7. Staff recommends Respondents be fined no less than 

l loO.OQ and not mor8 than $5,000. 

-4- 
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XPI WXTNESS WHEREOF, I ,  JAHES MAT!WEWS, Bireatbf4B 
Secretary of the Arizona Corporatfon Cambesion, have 
hereunto sat my hand and causecl Ute Qfficial seal 00 
the Comtsission to be affixed at ths CapSeul, in the 
City of Phoenix, this I day of q * 1992. 

b%SZCtJTIVE SECRETARY 

-6- Decision No. 
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Open Meeting 
April 3, 1991 
Phoenix, Arizona 

The Arizona Corporation Commission (Conmiasion) for 3tdZs 

complaint against the Respondent alleges: 

Complainant is a duly and regularly constituted governmental 

agency of the State of Arizona existing by virtue of Article 15 SO 

the AriZQna Constitution. 

If 

Reepundents Sunburst Xnvestments, Inc.,  dba Lazy B Water 

Company, Lowell B. Johnson and Joan M. Johnson is a public service 

corporation providing water service in Pima County, Arizona, 

I11 

as a public service corporation, Reqwndents are subjleet ta 

furthw the jurisdiction of the Conunission in the matter hemin 

complained. 
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the Commission @ 8 decision. 

V 

Inveetigatiian by the cormnflslssfon Staff reveals, sand the 

commission alleges that Respondents are in noncompliance w i t r h  

Decision NO. 56970 as follows: 

A. OnJuly 18, 1990, the Respondents notified the Conunhsioa 
that negotiations with the C i t y  of Tucson had baen 
discontinued and that they had decided to start their Q W ~  
water company. Respondents, according to lhzcispion Nol 
56970, had seven ( 7 )  days in which to t U e  an application 
for B Certificate of Coavenienas and Necessity or an 

application has been filed as of March P2, 1991. 
adjudication nol: public SellviC43 Comr#it%cEbno NQ SUCh 

V I  

Staff is of the opinion that the allegations made h 8 r e h  a m  
good cause fur the  Conmission, pursuant to A,R.S, 540-424 an$ 

840-425 to fine Respondent not less than one hundred dcsllaax 

(SlOO.00) and no more than five thousand ($S,OOO.OO) in cxmwmpt 

€or the violation reflected in Paragraph V. 

0 . .  

0 . .  

. . .  
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BEFORE THE ARIZONA 

MILTON J. HUSKY 
Chairman 

DICK HERBERT 

CORPORATION COMMISSION 

Commissioner 
E. T. "EDDIE" WILLIAMS, JR, 

Commissioner 

I N  THE MATTER OF THE AMENDED APPLICATION O F  THOMAS J. MAGDALENSKI 
AND EMILY MAGDALENSKI, DBA E. AND T. WATER COMPAW, FOR A CERTIFI- 
DATE OF CONVENIENCE AND NECESSITY I N  THE ADDITIONAL TERRITORY 

RANGE 14 EAST, LYING TO THE EAST OF THE TUCSON NOGALFS HIGHWAY 
AND NOGALES RAILROAD RIGHT OF WAY, PIMA COUNTY, ARIZONA. 

DESCRIBED AS THE NORTHERLY HALF OF SECTION 6, TOWNSHIP 16 SOUTH, 

DOCKET NO. U-1409 DECISION NO,. 

AMENDED O P I N I O N  AND ORDER 

BY THE COMMISSION: 

On December 16, 1959 t h i s  Commission issued Decision No. 31972, 

wherein i t  granted a c e r t i f i c a t e  of convenience and necessity t o  

Thomas J. Magdalenski and Emily Magdalenski, dba E. and T. Water 

Company, t o  serve an area as  f u l l y  s e t  fo r th  and described i n  
said Decision. I n  said Decision No. 31972, the  Commission 

approved the form of application f o r  service and acceptance of 

deposit 'I adopted by applicants fo r  use hereunder and as attached 

t o  appl icant ' s  application. This form of appl icat ion f o r  service 

stated as follows: 

The Customer does hereby fur ther  make appl icat ion t o  the  
Company t o  connect h i s  property located as aforesaid t o  
the water mains of the Company and f o r  the i n s t a l l a t i o n  
of a meter thereat, and does hereby pay t o  s a i d  Company 
the sum of $50.00 which the  Customer hereby acknowledges 
i s  t o  be retained by the Company as and for the  reason- 
able cost  of such connection and in s t a l l a t ion .  

The above paragraph i s  i n  d i rec t  conf l ic t  with Rule V of General 
Order No. U-4  which was i n  f u l l  force and ef fec t  a t  the  time 

Decision No. 31972 w a s  issued, and is  and w a s  i n  v io la t ion  w i t h  

such General Order. 

I 
I 

WHEREFORE I T  IS ORDEXED tha t  Decision No. 31972 issued by t h i s  

Commission on December 16, 1959, bearing Docket No. U-1409, i s  

hereby amended t o  de le te  therefrom the  following lparagraph, being 

the  l a s t  paragraph on page 5 of said Decision No. 31972: 

The form of appl icat ion fo r  service and acceptance of deposit 
adopted by applicants for use hereunder i s  attached herewith and 
by reference is  made a pa r t  of t h i s  Order and Decision. 

The remainder of s a i d  Decision No. 31972 s h a l l  remain i n  f u l l  

force and e f f ec t  as issued. 
I 

1 



DOCXET NO. U-1409 DECISION NO. 

BY ORDER OF THE ARIZONA CORPORATION COMMISSION. 
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9 :  Notice having been g i v  w, the above ent i t l e  

I 

i 
19: matter came on for hearing before the Conmission s i t t b g  in Tucson, i 

! 
f Arizona on November 9th, 1959. 

Applicants,  Thomas J, Eagdalensk3 and Smily biiagdalenski - -  I; 

- ?  
- < .  appeared In person and were represented by Irving Kipnis, Attorney 
1; at  L;au and testimny was presented both oral istad dormmatmy; 

3 5  ' 

15 :territory described as all of Secfion 6, Township 16 South, Range 14 

i' "East; 

S a d  applieatlon prior to amendment requested the additional 

. r. .. 
Section 5 ,  "&Lp 116 South, Range 14 B a s t ;  Section 32, 

.;Township 15, South Range 14 East, Stactiton 33, Towshfp 15 South, 

19 I Range 14 East, Section 34, Township 15; SouW, Range 14 East; also 

2o ::Section 31, Township 15 Sou-, Range 14 Bast, P3.m~ County, Arizona- 

The application prior to amendment was opposed by the citg of 21 

'2 - 
25 

24 ' 

I 

.Tucson, the C i t y  of Tucson being represented by Ems Po Schaf fe ,  

.,Attorney at Law. 

The application prior to mendment was opposed by Pioneer 

Water, be., Pioneer Watar, Inc, being represented 'try Calvin Kebstsr 25 

nrt 
*: The appl icat im prior to mendrttent was opposed by ABC Construci 
,-.= i 
L _. t im Coapany, &€E Construction Corspany Seira represented by 3 .  G, i .e, . 
&'' T ~ ~ O B ~ S O ~ ,  i l tmney at L ~ W .  i 

i 



i ( A 3  Upon the represent3ticm by B. G. Thompson, atturney at 

2 law, a c t i n g  a5 attorney for tslx Ccmstruction Conpanj that the 

5 aforesaid A3C Construct ion Conpany is the owner o,C land l y i n g  v i th i r ;  

i 

5 

the Soutk half of Seetion 6 and in p a r t  of Section 5,  Township 16 
South, Range 14 E a s t ,  I t  was thereupor, requested by the attorney fox 

6 :  tbe applicants  to delete such land froxi the terr i tory reqxtet8-d to 

71. be served by the applAeatian, salt3 motion bei.llg granted by the 

8 i: Comxkssfon. 

3B) Upon tihe sepresentatiam by &os P, Slshaffer, attorney a% 

law, aa@ting as attorney for the C 3 . t ~  of Tucson, that Sections 3P, 
32, 33 and 34 in Towaship 15, So%&h, Range 14 Bast are efther Stake 

i 

221: Lan6 or we e e t t e d  either $0 %he Hughes Tool Company or to the 
la --. . Tueson &Ep~rt Autbori%y, it was thereupon requested by the attorn- 

for the applicants to delete such l and  fro= the territory request& 
4 

l5 I to be seitred by the appUcatfon, s d d  mo%San being granted by the 

I9, 'of  Tucson is the o m e ~  of a w e l l  site located on P a r c e l  24 l o c a t e  

I; within Section 6 ,  Township 149 SOQW, Range 14 Bast, it was theream 
21 .: rerqaested by %he at.tomiitSy fop t;hs applicants to delete such land 

22.'from the terr3tmy requested to  be served I@ the application, s d d  
23 i, 

24 

25 

:5 

% motion being gkW3t8d by ths Commrtssion, 

(DD) U p ~ n  the represtaritation by &os P. Saaffer, rttQoraey a t  

law, acting a$ attorney for the City of Tuesm, t ha t  the said C3ty 

of Tucson is now sereng the area located in Section 6 ,  Township 16 
Sauth, Range lk East, lying t o  t h o  West of the Tucson Nogales Hi 

and Nogales Railroad Right of Way and more fu l ly  descrdbed as fo 

r ?  

.. 
L.- 

. -  



3 aforeszic? AEC C o n s t r w t l o n  Co:ipazzy is the owner of l a r d  lying rit- 

.: the Sm%k half of Sect ion 6 and in p a r t  of Section 5 ,  Township 16 

5 South, 3tange 14 S w t ,  it was thereupon requested by the attorney for 

6 , the applicants to delete such l a d  froE the terr l tory requested t o  

7 '  be seroed by the application, s a i d  motion 'being granted trg the 

8' C o d s s i u n .  

9 (B) Upon tbe representation by &as P.  Schaffer, attorney 2% 

13 . ' law,  acting as attorney for the C i t y  of Tucson, that Sections 31, 

11; 32, 33 and 34 in Township 15, Sodh, Range 14 East are either Sta%e 

12;: land ~r are oomitted either to the Hughes Tool Company or to the 

l a  Tucson Aarport Authority, it was thereupon requested by the attornw 

I-= .' for the applicants to delete su& l a n d  from the territory requestied 

--. 
-.. 



1 delete sue. f m d  fron: *&e terri tmy requested t o  be served by the 

2 a ~ > l i c a t i o ~ ,  s a i d  motiss; b e i n g  granted  by the Ccrmslc;issiun. 
L 

i 





7 
i It further a?pears tha t  letters were received b~ the C o m i s s i o ~  

2 from various h d i v i d u a l s  and saicf letters  were nmbered  a x n g s t  i 

I - 
3 a p p l i c a n t s  docmentar:r exhibits. Said le t ters  were f r m  developers 

4 arid omers of property locate? ir, the Wortberly area of Section 6, 

5 , .  %mship 16 South, Range 14 Bast, l y i n g  to the East of the Tucson 

I 
i 
1 
i 

6 I: 
Mogafes Eighway and' Nogales Railroad R i g h t  of W a y ,  

:I 

f '  
TesWwmy presented both oral and documentary. Witnesses 7 

8ii were sworn and s-ined, said witnesses b i n g  owners of land and 

9!idevelopers of land in the aforesaid Hortherly area of Section 6 ,  
ii 
I! 

Township a6 So,u%h, Range 14 East, and from the testimony and letters 

,: it appeasing to the Cunmfssion that an i m d i a t e  need for a supply 0 
1-J. ti 

12/:water in the generaleema described as-the Northerly port ion of the I 

; f !  I 
A d  =1 applicants t o  eonstmct, o m  and maintaia water mains, p ipes ,  l ines,  I 

ii 

I -! 7 1: 

.. ;jconnections, an(? services in, on, along, over and across part of 
18 $ 

i: I Section 6, Township 3.6 Ssuth, R a g e  14 Bast, 2n that area more 
13 ;! 

'bge~erally e!  described as Sky Line Ranchos; and it further appears that 
20 I 

i t h e  applicants a% present have m Certificate of Convenience and I 

i # - "  

r 5  

I 
an additional franchise from P b a  County for a l l  of the aforesaid 

c c  

i *- I 

Section 6 .  
I 

It further appews that tbe applicants presently have an amp101 



I : 
s ap-zl icar i ts 4ocuncnCar:: exhibits . Sai5 letter 3 vere f rcm developer s . 
4 and c~;neis of property locate2 i r ,  the Pr'ortherfy area of Section 6, ! 

liownsi?ip 16 South, Range 14 East, l y i n g  t o  the Bast OZ the Tucson 
! 

I I 6 ;  ~oga15s ~ighway at' Nogales Itailroad 3ight of &ray. 

Testimony was presented both oral and documentary. 7 '. 
!i 

' 5 1  were sworn and examined, said witnesses being owners of land and 

developers of l m d  in the aforesaid Northerly area of Section 6 ,  

I! 

i 

/ I  

I Uitnesses 

'Township 116 South, Range lL, East, and faom t h e  testimony and letters .I 
" I j I t  appearing to the Commission that an immediate need for a supply o 

I '  
12 t i  

'! water in the generals-area described as the Hor.t;herly portim of the 

a;forssaid Seetion 6, Township 16 south, Range Xb East; a 
It fmt;her appearing to the CO@IZ.~SS~OIZ that the applicants  

; 5 !  
. - '!a 1: frmdhise from Pima County Board 0;r Sup@rvisors authorizing said 
LG ii  

:lappl%cants t o  constmet, o m  and maLlntain water mains, pipes, 1-8, I 

:cbptnections, a d  services Ln9 on, aXong, OVBP an41 stcsoss p a r t  of! 

:Section 6 ,  TomsZz~g 16 South, Bage 34 East, jn *at area more 

: :g@ae~ally desor1W as Sm Line Rmohos; Wd it fu~t;ber appears that 

':=e app3.5cants a% a;rlreS@nk have a CeI?t%Ficate of %nvenienee a d  

1 . I  
.) r- !; 

18 

1' 

! 
19 ti 

2.3 : I  I 



I 
1 
i 
t 
I 
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I3 NITNESS WEEREOF, I, F W C I S  J. BYhWES, Secretary of the 
Arizona Corporation Comnmission have hereunto set my hand 
and caused the o f f i c i a l  seal oi! th is  ComSssion t o  be 
afffxed, @%he Capitol in the City of Phoenix, this ,ytL- 
day Of ;3;d 2 d.4 7r-&L , 1959- 

FRANCIS J. BYRB@S 
S E C R E T A R Y  
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Sec. 6: P a r c e l s  #1, 90, 91, 88, 26, 40, 93, 27, 81 & 31, all lying north of F raz i e r  Rd. 

Sec.  6: 
- (Re: Asses so r ' s  Record Map). 
P a r c e l s  #70,  73, 74, 75, 48, 50, 65, 66, 49, 60 ,  67, 76, 63, 25, 28,  29, 64,  30,  33 
34 & 39, all between F r a z i e r  & McKain Road, I Sec. 6: P a r c e l s  #47, 35, 46, 78, 79, 80, 45, 71, 72, 77 & 69, all between McKain Road & 
Summitt  Street: (Re: Assessor ' s  Record Map). H. H. H a r r i s  

(Re: Asses so r ' s  Record Map)* 
- 

- -  E 
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' I  coRPoiuT-ioG-Eoiir?Is s I O N  
MAPPING D l V I S l O N  

DEClSlONNO. 2g483--- 0~71: Z Y 9  ,/4 54 
I 

- . - - . - 

Sec. 6: NE 1/4 SW 1/4, lying east  of the Tucson-Nogales R.R. Kwy. 
Sec. 6: SE 1/4 NW 1/4, a portion described a s  beginning at the center 1/4 corner, thence N lo 

01' E 307.64, to the t r u e  P .O .B . ,  thence N lo 01  E 250', thence N 89O 59' W 343.04; 
thence southeasterly along the Old Tucson-Nogales Hwy. 2 5 8 . 3 6 ' ,  thence S 89' 59' E 
273.34', to the t rue  point of beginning 1.77 ac re s  m o r e  or less .  8 Sec. 6: SE 1/4 NW 1/4, a portion described as beginning at the center 1/4 corner,  thence N 1' 
01'  E 30. G l '  to  the T. P. 0. B . ,  thence N 1' 01' E 277.63, thence N 8 9 O  59' W 273.34; 
thence southeasterly along the Old Tucson-Nogales Hwy. 289% 12', thence N 89O 23' E 
195.36', to  the true point of beginning. 1.63 acres more  or  less .  H. H. Har r i s  I %.- 

I 
1 
I 
1 
I 
II 
1 
I 
I 
I 
8 



Exhibit “D” 
Certificated Area (Legal Description) 
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Exhibit “D” 
Certificated Area (Legal Description) 

The legal descriptions are set forth in the Certificates 
attached as Exhibit “C” to Asset Purchase Agreement 

31 



Exhibit “E” 
Maps of Certificated Area 

Diablo Village Water Company 

250324. I 
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Exhibit “E” 
Maps of Certificated Area 

Thim Utility Co. 
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Exhibit “F” 
Equipment 

Diablo Village Water Company 

250324.1 



01/15/2009 14:  51 5202908999 NORDIC CORP PAGE 02/08 

COMPANY 

L o o A a o  # 



I 
I 
I 
t 
1 
I 

01/15/2009 14: 51 5202908999 NORDIC GORP PAGE 03/08 

I 
Company name: Grand Carryon Pump 
Created bv: Ruas Hunter 

I 

Phone: 1-520-292401 1 

Date: 111 WQW 
1-520493-8012 GRUNDF~S' w A\ F=: 

ProJect: m m  utrrltydiabb 2 MI pump client: 
RefeMfiW Number. ! Clbnt Number: 

cwct: Chuck Thim 

400 

1w 

. 

1OD 

1 /4 



PAGE 04/08 

I 

j 

I COWW mmo: Grand Canvon Puma 

hJ& Thrm utllltyrniebfo 2 Well pump Cfient: 
RBfemnce Number. ! ClsSlrt Number; 

cantatc: chuck Thim 

I 

17BG1905 625SloOO-5 j 
! 

I I Sl' NPT - 

I 

3H 

I OO/EOO w 

i 

71h07C7h7C1 V U J  C h ' l h  C h h 7 I P . I  I l n  



01/15/2009 14:51 5202908999 NORDIC CORP 

i 

PAGE 05/08 

. .  

E f  
i 

L00/b00 w 

C 

W V  

, 



01/15/2009 14: 51 5202908999 NORDIC CORP PAGE 06/08 

3 
1 

I 
I 

I 
Company name: Grand CanyQn Pump 
CraWd by: Russ Hunter 
Phone: 

bate: 

1 -62M928011 
1520-2@2-8012 

I 

1 - 1  I M 111”’”’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’ 
IIII 

I 
i 7 L- ’PT’ i I 
! 

AWfl.4 N n b N X l  f lNHYCl 



PAGE 07/08 

I 

I I 

I 
II 
J1 

Chuck thlm 

I 
I 

01/15/2009 14: 51 5202908999 NORDIC CORP 

852 .. 65y US QPM 
4 7 z t  : 

! 
i 

- ~ G n p l d l b s w s  

I 
I .  

1/3 



PAGE 08/08 

j 



NORDIC CORP PAGE 01/08 

1 

T 1 .  
c y , r  

E 
I 
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IC 
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I 
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Exhibit “F” 
Equipment 

Thim Utility Co. 

NONE 

250324.1 



Exhibit “G” 
Real Property (Legal Description) 

Diablo Village Water Company 

250324.1 



Exhibit "G" 
Real Property (Legal Description) 

Diablo Village Water Company 
4?axs%2 
That portion of Section 16, S5wnship IS South, Range 12 East, Gita and Sa$% River Bas@ and 
Meridian, Pima County, Arizona, described as follows: 

BEGINWXNG at the a$ said 
line d t h e  West ha f Drive 
VILLAGE ESTATES, Plats at  thereof, reaxds of Pima County, 
Arlzona; 

THENCE h n  said POINT OF BEGINNING, NarZ;R~asterly, North 83 degrees 49 minutes 22 

er of Lot 79 as shown oilti the subdivisian plat for 
and Plats at  page 26-5 thereof, records of- Pima 

6, sard point being on the East 
OR the subdivlsian ptat of: OIABLO 

ast, a distance aF 45.00 feet (mcord) afrsngl the South Elfie 01; the No&heast quarter 
ctiorr 16, to the W~rthwes 
LEY VILLAGE, Book 47 of' 

County, Arizona, being cc~ntiguous with &e East right-of-way #(ne ctP Vlctar Drive? as shown 
on said plat- of STAR. VALLEY VltLPGE, said point being the TRUE POfNT OF BEGLNNZNG of 
the WelX Site parceX herein described; 

THENCE, From said TRUE POINT QF BEGINNTNG, leaving said right-of-way line, continuing 
Northeasterly, North 89 degrees 49 minutees 12 seconds East (record), a distance of- 200.00 
feet along t h e  Noflh iine OF said Lot 79 (South line of said Northeast quarter] to a point 
thereon; 

THENCE, leavfng sard tVarth line of Lot 79, Northwesterly along a line being parallel with the 
West fine of sard M~rtfreast quarfer of Section 1.6, being cantiguous wlth the center line of 
safd Victor Drive, North 00 degrees 02 minutes 09 selwlnds West fmcc;rrdj, a distance of 
lOa.00 feet ta a paint; 

THENCE North 89 degrees SO miauks 25 secctnds East a distance af 82451 Fee&; 

32 249883-2.DOC 



THENCE South 
rig ht-of-walyi of 

771ENC:E South 00 degmes 02 minutes 09 sactznds East along the East line OF 0Eock 1 8 
dfstance of 57%11 feet to a point of an frregutai- shape utflity baundary; 

THENCE Ndorttt 89 degrees 50 minutes 35 seconds East along said boundary a distaace af 
45A9 feet to a nsn-tangent, curve from which the  radius bears North 40 degrees 57 minutes 
51 seconds East, also a common paint with Block 3 and the PUXNT OF BECINNTFJG; 

s East; iil distance of 75.00 feet: to the South 
corner of Block k; 

00 degrees 02 minutes 42 secunds East a distance of XQO feet to a paint; 

THENCE South 89 degrees 50 tnlnutes 15 secomfs West a distance of 200 feet to a paint; 

THENCE North 00 degrees 02 minutes 42 seconds West a distance of PO0 feet t@ a pioint; 

THENCE North 89 degrees 50 minutes 15 secands East a distance Crp 20Q feet to the POINT 
OF BE;.GINMING* 
(N Arb Black 3=31, Block 2= portion arb 11) 

Pihrctsi 104 

A Uiablo Village Water Company parcel bounded by the foilawing described h e :  

THENCE Norkh 69 degrees 50 rnEnuEes 15 seconds E 

THENCE South 130 degrees 09 minutes 45 seconds East a dfstance of 75,Qfl feet to Irhe Salrth 
right-of-way of Valenda Road and the Northeast corner OF €Hock %; 

a distance af 824.51 fwt; 

249883-2.DOC 33 



I 
I 
I 
I 
1 
I 

I 

I 
I 
I 
I 
il 
I 
I 
1 
1 

D 
I 

That parcel of land dedicated and shown 
subdfvlsiorr of Pima Caunky, Arizona acco,kdEn 
office of the Cuunty Recorder of Pima Co 
47 thereof; 

ox plat: thereaf of record in t 
Book 60 of Maps and Plats at page 

Parcel 18 

An Easement in and to: 

34  South, nd Satt Rlvw €lase a nty, Arizona and 
be&g mare parXZ-cufarly described BS l%lfows: 

BEGINNING at ifi pofnt on the West line of the 
said Se&ianr 30, and From whkh pofn 
19 mSnutm 00 seconds West, fZi.93 

All that partian of the Nb t quarter d the North n 30, Tawnshtp 

Florthvvest quarter of 
ars Nakh Or0 degrees 

THENCE from T OF BEGIN 
diotaane of 15 "XNG; 

degrees 38 minutes 45 secaclds East, a 

THENCE North 80 degrees 32 minutees 17 seconds East, a distance of fQ.33 &et; 

249883-2.DOC 34 



Exhibit “G” 
Real Property (Legal Description) 

Thim Utility Co. 

250324.1 



Thim Utility Co. 

That pork:ton of the Sauthea 
Seruth, Range 14 E 
described as fallows: 

Garter of the Narthw 
Salt River Ease, and 

Ctktk 6,  Tovvnsfiiig 16 
a county, Afizona, 

BEGENRIING at the South ner af the Northwez$+ quarter nF said Se 

249883-2.DOC 35 



from said rly along the South OF the Northwest 
arter of mid Se&m 6, South 89 degrees 23 minutes 00 secunds 
7.04 feet to a point an tha East right-of-way line of Qld M@gales Highway; 

t a ~istmce of 

ing said South Llszr;, Narthwesterly 
way, North 14 degrees 37 minutes 

erean, said point: ing EheTRWE PO 

THENCEi Easterly along the Wes&sly extenslan of the Narth Elne of a wall site, follawEng an 
alrz Fink fence, Nor& 82 degrees 28 minutes 47 seconds East  a distance of 84.65 

feet Err the Nastheast cO.mer thereof; 

1 
I 
I 
I 
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COMMENCING at the Southeast corner of the N Q ~ ~ ~ w w E  quarter of said Se&Toa 6; 

THENCE North 08 degrees 57 minutes 08 seconds: 
TRUE POINT Of BEGINNING; # 

THE6dCE North 82 degres 28 minutes 47 seconds East, a distance o f  44.00 fee€; 

Parcel 138, 

249883-2.DOC 37 



West half of: the So quarter of said 

THENCE South 88 degrees 33 minutes 03 seconds West, a distance of 156.03 feet; 

THENCE South $8 degrees 34 minutes 25 secands West, a diistance d 156.03 feet; 

(PortIan JV Arb 831) 

249883-2.DOC 38 



Exhibit “H” 
Form of Bill of Sale 



Exhibit “H” 
Bill of Sale 

For Ten Dollars and other good and valuable consideration paid [insert 
applicable Seller] Y a(n> (“Seller”), the receipt and sufficiency of 
which are acknowledged, Seller sells, transfers, conveys and assigns to Metropolitan Domestic Water 
Improvement District, a municipal corporation organized under the laws of the State of Arizona 
(“Purchaser”), all of Seller’s right, title, and interest in and to that certain personal property listed on 
Exhibit “A” attached hereto and incorporated herein by this reference, including any and all 
warranties, if any, in connection with the same and the right to sue on any claim for relief under such 
warranties (the “Personal Property”). 

The Personal Property is sold in a used, and “as is, where is,” condition, with all 
faults. Seller makes no warranties, express or implied, of any kind to Purchaser regarding the 
Personal Property, except as specifically set forth in this Bill of Sale. 

Seller warrants to Purchaser that the Personal Property is free and clear of all liens, 
claims, and encumbrances in favor of any third party. Seller shall defend the title of the Personal 
Property against all acts of Seller and not otherwise. 

IN WITNESS WHEREOF, Seller has executed this Bill of Sale to be effective 
, 2009. 

Iinsert applicable Sellerl , 

By: 
Name: 
Title: 

250890-5.DOC 41 



EXHIBIT “A” TO BILL OF SALE 

All personal property owned by Seller of any type or kind located on, or used in 
connection with the operation or maintenance of the Real Property, including, without limitation, 
the following: 

[Insert list of personal property 
comprising the Equipment, Inventory and Records] 

250890-5.DOC 42 
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EXHIBIT “B” TO BILL OF SALE 

[INSERT LEGAL DESCRIPTION OF REAL PROPERTY] 

43 
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Exhibit “I” 
Form of Assignment and Assumption of Contract Rights and Intangibles I 

I 



Exhibit “I” 
Assignment and Assumption of Contract Rights and Intangibles 

THIS ASSIGNMENT AND ASSUMPTION OF CONTRACT RIGHTS AND 
INTANGIBLES (the “Assig;nmentY’) is made to be effective as of , 2009 
[fill in with Closing Date] (the “Effective Date”), between Jinsert applicable 
Assignor1 Y a(n> (“Assignor”), and Metropolitan Domestic Water 
Improvement District, a municipal corporation organized under the laws of the State of Arizona 
(“Assignee”). 

RECITALS : 

A. Under the terms of the Asset Purchase Agreement between Assignor, as 
Seller, and Assignee, as Purchaser, dated , 2009 (the “Ap;reement”), Assignor is 
assigning to Assignee and Assignee is acquiring all of Assignor’s interest in, to and under the 
Contract Rights (as defined in Section 1 of the Agreement) and m y  guaranties relating to the same, 
all as more particularly described on Exhibit “A” attached hereto and incorporated herein by this 
reference (collectively, the “Contract Rights”). 

B. Assignor is also assigning to Assignee and Assignee is acquiring all of 
Assignor’s legally assignable interest and obligations in, to and under the Licenses, Certificates, 
Warranties and Guaranties, Aid in Construction Agreements, (collectively, the “Additional 
Contract Rights”) and the Goodwill and Records, which are all more fully described on Exhibit 

ownership, operation or maintenance of the real property legally described on Exhibit “C” attached 
hereto and incorporated herein by this reference (the “Property”). 

(6 B 99 attached hereto and incorporated herein by this reference and which pertain to or arise out of the - 

AGREEMENTS : 

NOW, THEREFORE, for good and valuable consideration, the receipt and 
sufficiency of which are hereby acknowledged, Assignor and Assignee agree as set forth below. 

1. Assignment of Contract Rights. Assignor assigns, conveys and transfers to 
Assignee all of Assignor’s right, title and interest in, to and under the Contract Rights and all claims 
and causes of action now existing under the same. 

2. Assumption of Contract Rights. Assignee assumes and agrees to perform, fulfill 
and comply with all covenants and obligations to be performed, fulfilled or complied with by the 
holder of the interest of the person to whom service is due under the Contract Rights arising from 
and after the Effective Date. 

3. Assignee’s Indemnification of Assignor Under The Contract Rights. Assignee 
shall and does indemnifl Assignor against, and agrees to hold Assignor harmless from, all liabilities, 

44 250890-5 DOC 



i 
I 
I 
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obligations, actions, suits, proceedings or claims, and all costs and expenses (including, without 
limitation, reasonable attorneys’ fees), incurred in connection with the Contract Rights, based upon 
or arising out of any breach or alleged breach of the Contract Rights by Assignee occurring or 
alleged to have occurred on or after the Effective Date. 

4. Assignor’s Indemnification of Assignee Under The Contract Rights. Assignor 
shall and does indemnify Assignee against, and agrees to hold Assignee harmless from, all liabilities, 
obligations, actions, suits, proceedings or claims, and all costs and expenses (including, without 
limitation, reasonable attorneys’ fees), incurred in connection with the Contract Rights, based upon 
or arising out of any breach or alleged breach of the Contract Rights by Assignor occurring or alleged 
to have occurred before the Effective Date. 

5 .  Assignment of Additional Contract RiPhts, Goodwill, and Records. Assignor 
assigns, conveys and transfers to Assignee, all of Assignor’s right, title and interest in, to and under 
the Additional Contract Rights, Goodwill, and Records. 

6. Assumption of Additional Contract Rights. Assignee assumes and agrees to pay 
all sums, and perform, fulfill and comply with all covenants and obligations to be performed and 
complied with by the holder of the interest of the person to whom service is due under the Additional 
Contract Rights arising on or after the Effective Date. 

7. Assignee’s Indemnification of Assignor Under The Additional Contract Rights. 
Assignee shall and does indemnify Assignor against, and agrees to hold Assignor harmless from, 
liabilities and losses incurred by Assignor as a result of claims brought against Assignor relating to 
causes of action under the Additional Contract Rights that accrue from and after the Effective Date. 

8. Assignor’s Indemnification of Assignee Under The Additional Contract Rights. 
Assignor shall and does indemnify Assignee against, and agrees to hold Assignee harmless from, all 
liabilities and any losses incurred by Assignee as a result of claims brought against Assignee, as 
Assignor’s successor in interest under the Additional Contract Rights, relating to causes of action 
under the Additional Contract Rights that accrued before the Effective Date. 

9. Cooperation. Assignor covenants and agrees to reasonably cooperate with 
Assignee, upon Assignee’s request, in making any claim or bringing any action under or on account 
of the Contract Rights, Additional Contract Rights, or Proceeds or any of them; provided, however, it 
will be at no cost to Assignor. 

10. Binding Effect. This Assignment shall inure to the benefit of and shall be 
binding upon the parties and their respective successors and assigns. 

1 1. Counterparts. This Assignment may be executed in counterparts, each of which 
shall be deemed an original, but all of which shall constitute one and the same instrument. 

1 
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12. Governing Law. This Assignment shall be governed by and construed in 
accordance with the laws of the State of Arizona. 

13. Recitals. The Recitals set forth above are incorporated herein by this reference 
and are acknowledged by the parties to be true and correct. 

IN WITNESS WHEREOF, Assignor and Assignee have executed this Assignment as 
of the Effective Date. 

ASSIGNOR 

Jinsert applicable Assignor] > 

a@> 

By: 
Name: 
Title: 
Date: 

ASSIGNEE: 

Metropolitan Domestic Water Improvement 
District, a municipal corporation organized 
under the laws of the State of Arizona 

By: 
Name: 
Title: 
Date: 
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EXHIBIT “A” TO ASSIGNMENT 

[LIST OF CONTRACT RIGHTS] 
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EXHIBIT “C” TO ASSIGNMENT 

[LEGAL DESCRIPTION OF PROPERTY] 
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Exhibit “J” 
Special Warranty Deed 

When recorded, return to: 
Michael McNulty, Esq. 
Lewis and Roca LLP 
One South Church Avenue, Suite 700 
Tucson, Arizona 85701-161 1 

SPECIAL WARRANTY DEED 

For the consideration of the sum of Ten Dollars ($10.00) and other valuable 
consideration, Jinsert applicable Grantor] 7 (“Grantor”), does 
hereby grant, sell and convey unto Metropolitan Domestic Water Improvement District, a municipal 
corporation organized under the laws of the State of Arizona, the following described real property 
located in Pima County, Arizona: 

See Exhibit “A” attached hereto and by this reference made a part hereof (the “Propertv”) 

together with all rights, easements and privileges appurtenant thereto. 

SUBJECT only to those matters set forth on Exhibit “B” attached hereto and by this 
reference made a part hereof. 

Grantor warrants the title to the Property against all acts of Grantor subject only to the 
matters above set forth. 

IN WITNESS WHEREOF, the Grantor has caused these presents to be executed this 
day of , 2009. 

250890-5.DOC 
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By: 
Title: 
Name: 
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STATE OF ARIZONA 1 

County of Pima ) 
) ss. 

The foregoing instrument was acknowledged before me this day of 
2009, by the 
of Y a(n1 

, on behalf of the 

Notary Public 

My Commission Expires: 

I 
a 
t 
i 
I 
1 
I 
t 
I 
I 
1 
I 
I 
8 
I 
I 
8 

250890-5 DOC 51 



Exhibit “K” 
Form of Assignment and Assumption of Easement and Property Rights 



Exhibit “K” 
Assignment and Assumption of Easement and Property Rights 

When recorded, return to: 
Michael McNulty, Esq. 
Lewis and Roca, LLP 
One South Church Avenue, Suite 700 
Tucson, Arizona 85701-161 1 

Assignment of Easements and Property Rights 

For good and valuable consideration and pursuant to that certain Asset Purchase Agreement 
-, 2009 between Metropolitan Domestic Water Improvement District dated as of 

(“MDWID”) and [insert applicable Seller] 

[Seller] hereby assigns and transfers to MDWID all right, title and interest of [Seller] under 
certain easements and property rights as set forth in Exhibit “A” hereto, as of the close of business 
on Y 2 0 0 2  

together with all rights, easements and privileges appurtenant thereto. 

SUBJECT only to those matters set forth on Exhibit “B” attached hereto and by this 
reference made a part hereof. 

Grantor warrants the title to the Property against all acts of Grantor subject only to the 
matters above set forth. 

Dated: ,2009. 
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By: 
Title: 
Name: 
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STATE OF ARIZONA 

County of Pima 

) 
) ss. 
) 

The foregoing instrument was acknowledged before me this day of 
2009, by the 
of Y 

, on behalf of the 

Notary Public 

My Commission Expires: 
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Exhibit “L” 
Form of Assignment and Assumption of Water Rights and 

Well Registrations 



Exhibit “L” 
Form of Assignment and Assumption of Water Rights and Well Registrations 

THIS ASSIGNMENT AND ASSUMPTION OF WATER RIGHTS AND WELL REGISTRATIONS 
(the “Water Rights Assignment”) is made to be effective as of , 2009 
[fill in with Closing Date] (the “Effective Date”), between Jinsert applicable 
Assignor1 Y a(n> (“Assignor”), and Metropolitan Domestic Water 
Improvement District, a municipal corporation organized under the laws of the State of Arizona 
(“Assimee”). 

RECITAL: Under the terms of the Asset Purchase Agreement between Assignor, as 
Seller, and Assignee, as Purchaser, dated , 2009 (the “Agreement”), Assignor is 
assigning to Assignee and Assignee is acquiring all of Assignor’s interest in, to and under the Water 
Rights and Well Registrations as defined in the Agreement, all as more particularly described on 
Exhibit “A” attached hereto and incorporated herein by this reference (collectively, the “Water 
Rights”). 

AGREEMENT: NOW, THEREFORE, for good and valuable consideration, the receipt 
and sufficiency of which are hereby acknowledged, Assignor and Assignee agree as set forth below. 

1. Assignment of Water Rights. Assignor assigns, conveys and transfers to 
Assignee all of Assignor’s right, title and interest in, to and under the Water Rights and all claims 
and causes of action now existing under the same. 

2. Assumption of Water Rights. Assignee assumes all covenants and obligations 
related to the ownership of the Water Rights arising from and after the Effective Date. 

3. Assignee’s Indemnification of Assignor under the Water Rights. Assignee shall 
and does indemnify Assignor against, and agrees to hold Assignor harmless from, all liabilities, 
obligations, actions, suits, proceedings or claims, and all costs and expenses (including, without 
limitation, reasonable attorneys’ fees), incurred in connection with the Water Rights, based upon or 
arising out of any breach or alleged breach of the Water Rights by Assignee occurring or alleged to 
have occurred on or after the Effective Date. 

4. Assignor’s Indemnification of Assignee under the Water Rights. Assignor shall 
and does indemnify Assignee against, and agrees to hold Assignee harmless from, all liabilities, 
obligations, actions, suits, proceedings or claims, and all costs and expenses (including, without 
limitation, reasonable attorneys’ fees), incurred in connection with the Water Rights, based upon or 
arising out of any breach or alleged breach of the Water Rights by Assignor occurring or alleged to 
have occurred before the Effective Date. 

5. Assignee’s Indemnification of Assignor under the Water Rights. Assignee shall 
and does indemnify Assignor against, and agrees to hold Assignor harmless from, all liabilities, 
obligations, actions, suits, proceedings or claims, and all costs and expenses (including, without 
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limitation, reasonable attorneys’ fees), incurred in connection with the Water Rights, based upon or 
arising out of any breach or alleged breach of the Water Rights by Assignee occurring or alleged to 
have occurred after the Effective Date. 

6. Cooperation. Assignor covenants and agrees to reasonably cooperate with 
Assignee, upon Assignee’s request, in making any claim or bringing any action under or on account 
of the Water Rights. 

7.  Binding Effect. This Assignment shall inure to the benefit of and shall be 
binding upon the parties and their respective successors and assigns. 

8. Counterparts. This Assignment may be executed in counterparts, each of which 
shall be deemed an original, but all of which shall constitute one and the same instrument. 

9. Governing Law. This Assignment shall be governed by and construed in 
accordance with the laws of the State of Arizona. 

10. Recitals. The Recitals set forth above are incorporated herein by this reference 
and are acknowledged by the parties to be true and correct. 

IN WITNESS WHEREOF, Assignor and Assignee have executed this Assignment as 
of the Effective Date. 

ASSIGNOR: 

Jinsert applicable Assignor1 ’ 
a b >  

By: 
Name: 
Title: 
Date: 

ASSIGNEE: 

250890-5.DOC 

Metropolitan Domestic Water Improvement 
District, a municipal corporation organized 
under the laws of the State of Arizona 

By: 
Name: 
Title: 
Date: 
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I EXHIBIT “A” TO ASSIGNMENT OF WATER RIGHTS 

[LIST OF WATER RIGHTS, WELL REGISTRATIONS, STATEMENTS OF CLAIMANT AND 
SERVICE AREA RIGHTS] 

Municipal Provider Service Area Right No. 56- 
{Insert number of the applicable Assignor1 

Well Registrations Nos. 55- 
{Insert numbers of the applicable Assignor1 

Statements of Claim To Public Water Appropriated Prior to 1919 No. 36- (none) 

Statements of Claimant Nos. 39- (if any) 
{Insert data relative to the applicable Assignor1 

Certificates of Surface Water Right (none) 

Irrigation or Non-irrigation Grandfathered Groundwater Rights (none) 
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Exhibit “M” 
Form of Certificate re RUCO and ACC Assessments 

3 [Insert name of applicable Seller1 hereby certifies that (i) the annual Arizona 

I 
I 
E 
I 
t 

Corporation Commission (“ACC”) assessment, due and payable pursuant to A.R.S. § 40-401, and 
(ii) the Annual Residential Utility Consumer Office Assessment, due and payable pursuant to A.R.S. 
8 40-401.01 , have been paid in full for gross operating revenues received by the company during 
calendar 2008. 

Dated this day of , 2009. 

Iinsert name of applicable Sellerl 

By: 
Title: 
Name: 
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Exhibit “N” 
New Customer Premium Payment Schedule 

Diablo Village Water Company 
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